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TVVINTY—THIRI) JUI)ICIAL I)ISTRICT C()UIt

bR THE PARISH OF ST. JAMES

STATE OF LOUISIANA

I)OCKET NO. 41903 1)1 VISION “H”

I3FVERLY ALEXANI)ER
RISE ST. JAMES; INCLUSIVE LOUISIANA

aiitl
MOUNT TRI (JMPLI BAPTIST CHURCH

by afl(I through their members

VS.

ST. JAMES PARISH

FILED:
g a0! LL’U

CLERK OF COURT

.J ti I)G M ENT

This matter came hefbre the Court on the 8th day oF April. 2024. pursuant to PlaintiFFs.

Beverly Alexander. RISI St. .Iames, Inclusive Louisiana. and Mount l’riuinph Baptist Church.

Petition [or Judicial Review Filed on October 27. 2023.

PRESI NI’ IN COURT: I isa Jordan. Charlotte Phillips. Andrea White. and Astha

Sharma Pokharel. Attorneys For RISE St. James and Beverly
Alexander:

Victor l’ranckiewici. and Adam Koenig. Attorneys for St.
James Parish: and

Neil Abramson. Clare I3ienvenu. Attorneys lbr [)eFendant,

Koch Methanol St. .lames. LI £.

After the hearing occurring in open court on the date aforementioned, the Court requested

the parties suhin it ost—hieariiig memorandums on cerLain issues and took all matters under

advisement.

Considering the law. the evidence, the arguments of the parties. and the entire record oF

this matter. and For the written reasons assigned herewith:

IT IS ORI)EREI), AI)JUDCED, ANI) I)ECREEI) that PlaintifFs’ Beverly Alexander,

RISE St .James, Inclusive I ‘ouisiana. and Mount triumph l3aptist Church request to reverse the

September 27. 2023. decision of’ the Council granting Koch Methanol St. James. El ‘C’s land use

application lbr its proposed project is hereby I)ENIEI).
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IT IS FURTHER ORI)FREI), ADJUDGEI), ANI) I)ECREED that PlaintilTs’ l3everly

Alexander. RISE St. .Iamcs. Inclusive Louisiana. and Mount ‘Iriumph Baptist Church request to

remand the matter to the Council for additional consideration under Art. II. 82—25 of the Land

Use Ordinance is hereby I)ENIEI).

IT IS F(JRTHER ORI)EREI), AD.JUD(;ED, ANI) I)ECREEI) that Plaintiffs’ Beverly

Alexander. RISE St. James. Inclusive Louisiana. and Mount ‘l’riumph Baptist Church request to

stay the effectiveness f the Koch Methanol St. James. LI Cs land use approval pending final

resolution ol this appeal is hereby I)EN I El).

IT IS FURTHER ORI)ERED, AI)JIJI)GEI), ANI) I)ECREEI) that Plaintiffs’ Beverly

Alexander. RISE St. James. Inclusive Louisiana, and Mount ‘I’riumph Baptist Church request to

issue injunctive relief vacating the Parish’s approval of Koch Methanol St. James. [.LC’s land use

application is hereby I)EN IFI).

lU DCM ENT REAl), RENI)EREI), ANI) SIGNEI) in Convent. Louisiana on this

day of June, 2024.

____________

PLEASE NOTIFY:
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TWENTY-TIIIRI) .JUI)ICIAL flISTRICT COURT F::

FOR THE IAR1SH OF ST. JAMES

STATE OF LOUISIANA

I)OCKET NO. 41903 l)IVISION B”

IWVIRLY ALFXANI)ER
RISI ST. JAMES; INCLUSIVE LO(JJSIANA

and
MOU NT flU UM 111 BAITlST Cl-lu RCII

by and through their flicinberS

VS.

ST. .JAMES I’ARISII

FILEI):

__________________________

f CLERK OF COURT

REASONS FOR .J U DGMENT

BAC KG ROU NI):

In the above captioned matter. Plaintifl’s have requested judicial review oF the St. James

Parish Council’s (“Council”) 09/27/23 decision to approve Koch Methanol St. James. I [C’s land

use application to expand its industrial operations (“the project) in District 5 oF St. James Parish.

The Plaintili.s allege the approval would allow Koch Methanol to substantially increase its

permitted emissions ol’ hann liii air pollutants and allow br expansion into an area denti lied as

Wetlands. Alexander and members ol the Petitioner roups live in I )istrict 5 where the Koch

Methanol lici I itv is located and allege they will be exposed to the air pollutants that the Faci lily

emits. including the increased emissions from the proposed Project. On 07/I 2/23. Koch applied

lbr a I Sand Use Permit with the St. James Parish Planning (oiniii ission (“Comm ission ). In its

application, it sought approval to expand production at its current production lic i I ity and amongst

oilier improvements, install a pipeline and access road through wetlands to convey ethane to the

flicil ity. Koch’s application was approved by the Plaimn ing Commission on 07/3 1/23. On 08/30/23.

Plainti fl’s appealed the Commission’s decision to the St. .Iames Parish Council. Following notice

olthat appeal. Koch submitted a new application lbr laud use approval on 09/22/23. to the Council

br review. A public hearing was held on 09/27/23. I’he Council voted to reject Plainti Irs’ appeal.

and Plainti IFs contend that the subsequently published minutes from the meeting did not rellect

any findings or reasons For decision. Pla inti IFS now seek judicial review from this Court
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concerning the procedure Followed b and decision rendered by the Parish entities during the

above—described governmental/public consideration process. Koch Methanol has intervened in the

above captioned matter as an interested party.

SUMMARY OFARCUMENTS

l’he kl lowing portioll of this Court’s Reasons for .Iudgments will conSist of this Courts

summary of the arguments. rel’erences to exhibits, case law cited bY the pil’ties: as well as citations

to additional case law as determined by iii is Court to be relevant in deciding the matters heibre it.

Ii is important to note that in reading this section oF this Court’s Reasons For .Judgment, any

statements or assertions made are those of the parties to the proceeding and not the analysis of the

Court on the contested issues:

PRE-[IEARIN(; BRIEFING:

PLAINTIFF’S BRIEF iN SUIPORT OF PETITION FOR JUDICIAL REVIEW- (PRE

HEARIN(;)

— Because St. James Parish oflicials did not f’ol low their own I ‘and L se Ordinance when they
granted Koch’s request to expand its operations inc lucling into local wetlands — Plainti IFs
request that the Parish’s permitting decision be vacated.

— Instead of’ approving Koch’s application, the Commission should have reFerred it to the

Council with a recommendation for its consideration as required by 82—25(e).

— Kochs proposed expansion included the construction of a pieliiw and an access road

through land designated as Wetlands under 82—25(c).

o Subsection (c) does not speciFica llv list any allowable uses in wetlands. requiring
that wetland areas should remain unoccupied except for un (file situations requiring

a location in the water. 82—25(c).

o 82—25(e) lays out a process lbr situations kr uses that are not Thllowable” under
subsection (c) and would be prohibited.

— ‘I’he Parish argues that subsection (I’). which doesn’t require approval by the Council.

aPPlied to Koch’s application.

o lowever, subsection (I’) only applies to uses of’ land that are allowed under
subsection (c).

— ‘l’he Council violated Art. I I, 82—25(e) of’ the I Sand ise Ordinance and acted arbiti’ai’i ly
and capriciously when it sustained the Commission’s approval of’ the pI’jec without
making the aFf’irmali ye findings that there is a compelling public benefit. that the use is

compatible with surrounding uses, and that adverse impacts of’ the use are inconsequential.

— l’he Council acted arbitrarily and capriciously when it did not apply. on the record, the
mandated ficLors of’ the Ordinance to the Koch proposal.

o I:.ven if’ a proposed use fits with in an allowable use under subsection (d). if the
proposed commercial or industrial development requires a state air permit. the
Commission. or the Council on appeal. is required to undergo a more extensive
review under 82—25(h) beFore it has the discretion to approve the permit.
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o 1”i ye factors to consider under (h )(3 ).

o koch submitted a new application in the time between the Commission’s initial
findings and the Council’s revie of’ Petitioners’ appeal — which contained
substantial new inlormation material to whether the prOject met the required factors

under 5S 82—25(h)(3).

— ‘l’he Ordinance also mandates the Council to consider “whether the public benefits of the
proposed use are commensurate with those impacts.” § 82—25(h)(3). which recluires a
balancing approach when the Council is making land use decisions on appeal.

— Ihe Parish acted arbitrarily and capriciously when it relied on political considerations,
irrelevant flicts, and extra—legal reasoning that had no relationship to Koch’s land use

proposal or to the consideration of factors required fbr approval.

— Had the Parish perlormed the balancing analysis. the evidence in the record would not
support a finding that the public benefits are commensurate with environmental impacts.

o lnvironmental impacts are substantial.

• ‘I’he project would sign ilicantl increase emissions of’ nearly all criteria

pollutants and more than a dozen toxic air pollutams.

• I lea Ith impacts include: lung cancer. leukeni ia. respiratory disease. brain

and nerve damage. kidney damage. and birth cIeli.cts toxic metals.

• Project would expand perniitted emissionS ol’ toxic heavy metals such as
arsenic, barium. cadmium, chromium, cobalt. copper, manganese, mercury,

nickel, and zinc.

• Koch’s violations of its environmental penn its.

o Public benefits are minimal.

• Koch suggests that the prect can create two perniIIielit jobs.

• Not only are these jobs not promised. but there is no guarantee that these

positions will be filled by uetiibers of’ the community.

• ( )nly 25% of’ St. James Parish residents.

• Koch claims that it would also provide 400 construction jobs. but those

would only exist during the 5—year construction period.

o Fax benelits have also been drastically reduced.

Koch applied For and received au industrial tax exemption (lTIP),

exempting the company fi’omu paying more than $7.000.00() iii taxes for the

project over the course of I 0 years.

ST. .JAMES IARISH’S BRIEF IN OPPOSITION (IRF-I1EARING)

— Petitioners’ appeal was heard at the 09/27/23 meeting. After presentations fl’om both

Petitioners and Koch and hearing public comments, the Council unanimously voted to

reject the a ppea I.

— Stan(lard of Review: Issues lot’ appellate review:

o Whether the I .000 ft. of’ 8’’ pipe to be located in w. etlands requires the Parish to
apply the heightened level of’ scrutiny fbr approval — this presents an interpretation

of the language of’ the Ordinance and is a question of’ law.
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o VVhether the decision ol the (‘omm ission had a rational basis, both as to whether
the pipe is a “unique situation so as to be an allowable use and the balancing of
the approval considei’ations in 5S 82—25(h) of’ the Land (Jse Ordinance For approval.

o Appellants have burden of’ proof’ to Show by a preponderance of the evidence that
the decision has no substantial relationship to public health.

— l’he Land Use Ordinance sets up a 3—tier system. each with a dilThrcnt level of’ scrutiny to
apply when considering a project. A major aspect ol appeal is a determination as to whether
the 2d or 31(1 tier a pjl ics to the project.

— l’he 2’”’ tier was applied to the Koch Methanol pr( ect. That is. when a project is large
enough (e.U.. 3 acres or more), or requires certain state or h.deml permits. the pro.iect is
subject to additional scrutiny under 82—25(F). even ii it is expressly allowed as a use in a

designated area.

o Projects in the 211d tiet’ cannot be approved administratively through the bui Icling

permit system — instead. the’ arc elevated to the Commission fbr approval.

— l’he 3d tier applies where a pt’ect is prohibited in its location by virtue of’ the allowable

uses in 82—25(c). ‘[he 31.1 tier requires a more extensive public vetting and approval

process in which the Commission does not have the power to approve the project.

o Instead. the Commission makes a recommendation to the Council. which alone has

the authority to approve or den a pI’ject when it would otherwise be prohibited.

31(1 lid’ imposes additional scrutiny than what the 2ud requires.

o ‘l’he I ,and I. ise Ordinance prohibits approving a project that Falls into the 3 tier

unless it can satisf’v one or more of’ 3 criteria that both the (‘oinm isSion and the

Council are required to make aflirmative Findings.

— Because the pipeline (and the project as a whole) requires state and f’ecleral permits. its

consideration is elevated to 2Id tiel’. ‘11w question of’ whether the project is an “allowable

use” turns on whether the 1.000’ stretch of’ 8” ethane pipeline is allowable in a category

under subsection (c). 82—25(c)( II) admonishes that wetlands should be fell undisturbed.

except For “unique situations requiring a location in the water’’ (which is labeled an

“allowable use”). J3ecause the only way to connect to a pipeline in the wetlands is to go

through wetlands, the Comm ission detenn med that the I 000 f’eet of’ pipeline is a unique

situation requiring a location in the water.

o 82—25(c)( II) allows limited uses in the wet lands. subject to any permits required

under Article V. Chapter I 8. which is a reFei’ence to the (‘oasta I Zone Resource

Management Program. ‘l’his was the comm iSsioli 5 interpi’etation:

“‘l’he commission also received an explanation fi’om its counsel as to how

the land use oi’dinance applied to the application, and the decision—making

criteria thet’ein. Counsel also addt’essed the allowabi lity of’ the ethane

pipeline connection depicted in the Application being located an area

designated as Wetlands in the land use plan. such pipeline connection being

a unique situation i’equiring a location in a Wetlands ai’ea because the

existing ethane pipel me to which the connection will be made is already

located in the Wetlands area. in accordance with ordinance 82—25(c )( II).

‘l’he Commission concurs that the pipeline connection is an allowable land

use in the Wetlands in this circumstance.”

— An “on the z’ecom’d recitation of’ the (‘ouncil ‘5 reasoning is not a requil’ement of the

Ordinance.

o ‘l’he Commission considered the flctors mandated in 82—25(h):
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“liie Commission finds that approval is appropriate under ordinance § 82—

25. with specific reference to the factors in § 82—25(h) because: the impacts

of the proposed use are common to industrial plants and would not be
substantially different fi’om the impacts of other allowable uses industrial
areas: the pi’o•ject would retain existing ohs while providing new job
opportunities. and would expand the tax base with the value of’ additional

fcilities. Such benefits outweigh the relatively modest physical and

environmental mi pacts without impairing the parish’s ability to attract other

beneficial development by virtue of the pr ject’s location in an industrial

area and its distance from potentially impacted uses.’’

KOCH MIT[IANOL’S BRIIF IN OPIOSITION (IRE-FIEARINC)

— ‘l’he proposed prjects are facility updates that: (I) do not constitute the establishment ol’

new industry in St. .James Parish: (2) allow the existing ficility to remain competitive while

confining construction to the existing ficility kiotprint (with the exception of piping and

an associated access road needed to tie into an existing third—party ethane pipeline: (3)

maintain air emissions within standards protective of human health, based on voluntary

and conservative permitting principles: and (4) provide public benefit to the community in

terms of revenue and em ploynient.

— l’he record reflects that the Commission and Council were aware of’the objectives and need

for the proposed projects, as well as fict that the projects wou Id he constructed within the
existing footprint, except for the pipeline tie—in.

— Koch voluntarily asked I 1)1 Q to undertake review of’ its air permit application under the

Prevention of Significant l)eterioratiomi (PSI)) program

— l)ata in the record shows that the 101(11 emissions of the fhcility post—projects, not just

emission increases from the projects. were modeled and that modeled health impacts arc

all be low applicable standards.

— Koch presented fic1s to the council indicating that actual air emissions in St. .lames Parish

had significantly decreased over time.

o Ll)I Q data shows that the overall level of air emissions in St. .James Parish has

decreased significantly since 2015.

o Mobile air monitoring conducted within the parish and within the vicinity of’ the

Koch Methanol flicility on three separate occasions showed pollutant levels below

the expected ambient air quality standards.

o Koch has also voluntarily committed to installing a fence line monitoring system

that will monitor volatile organic corn pounds (VOC) or methanol.

— Koch’s environmental justice analysis showed that toxic corn pounds wou Id not have an

adverse impact on the comumuunitv.

o The optimization prject and oxygen backup project, valued at a total investment

of approximately $1 85 million, will bring an increase in tax revenue to I ‘ouisiana

and St. James Parish in the Ibrrn of’ propert . inventory. franchise. and sales tax.

• Koch’s investment in these projects vi II represent a revenue increase fbr the

parish of approxinmatelv $3.9 mill ion of property tax over the next ten years

and approximately $2.3 in illion in sales and use for machinery equipment

l)ui’ch:Ise.

• Koch ensures the retention of’ the existing I I 4 jobs.

• I xpected to create 400 tern po1’mry jobs and 2 new permanent direct jobs.
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— The Council was lint required to apply the § 82—25(h) factors “on the i’ecord.

o ‘l’he Commission reasoiied that “approval is appropriate under ordinance § 82—25.
with speei 1k reFerence to [lie factors described in § 82—25(h) because: [lie impacts
oFthe proliosed use are conimoii to industrial plants and would not he suhstaiitially
different lI’om the impacts of’ oilier allowable uses industrial areas: the project
would retain existing jobs while providing new job opportunities. and would
expand the tax base with the value of additional fhcilities. Such benefits outweigh
the relatively modest physical and environmental illi pacts without un pairing the
parish’s ability 10 attract other beneficial development by virtue of (lie project’s
location in an industrial area and its distance from potentially impacted uses,”

— I ‘lie Council was not req u i red to grant the appeal based on fbctor 3 a lone.

o No single lbctor is controlling of’ the ultimate decision.

o ‘l’he Commission discussed lbcoi’s I and 2 in the resolution.

• ‘l’he Commission Ibund as to [lie First fbctor that “the impacts of’ the
proposed use ai’e common to industrial plants and would not he substantially
dili’ei’ent from the inipacts of other allowable uses in iiidustrial areas.”

• As to the second fbctoi’, that ‘‘the project wou Id retain existing jobs wlii Ic
providing new job oppol’tunities and would expand the tax base with (lie

value oF additional fic i Ii ties,’’

• As to the third lactor, the Commission Found. “such benefits outweigh (lie

relatively modest physical and environmental impacts without impairing the
Parish’s ability to attract other beneficial development by virtue of’ the

prjects location iii au iiidustrial area and its distance fi’oni potentially
impacted uses.”

o ‘h’he Coniin ission sought advice ll’om pai’ish legal counsel oii application of’ the

I ‘and Use Ord iiiaiice to Koch’s project.

• Parish legal couiisel opined that because the “pipeline connection is such a
unique situation requiring a location in a wetlaiids area because (lie existing

ethane pi pcI inc to wli ich the connection will be niade is already located
there, the circumstances here make the pipeliiie an allowable use tinder
ordinance § $2—25(c)( II

1LAINTIFFS REILY BRIEF IN SUPPORT OF PETITION FOR .JUI)ICIAL REVIEW
(PRE-il EARING)

— ‘I’he Parish’s land use decisions have landed the 5th l)istrict of St. Jaiiies Parish in the 950

to I 00t1i percentile natiouiwide fbr cancer risk aiid respiratory hazai’ds li’om exposure to

toxic air polhutioii, according to U.S. Unvironmental Pi’otection Agency data.

— The project would eiitail a 25% expansion of the lici I itv ‘s production capacity paii’ed with
a 75% increase in its perniitted emissions,

— ‘I’hie Couiic if in ust fbi how its own rules in niaki ng the decision that a use not “spec i flcal ly

I isted as allowable’’ in a land use category iii ust nieet mandatory Factot’s that increase the
burden lbr approva I.

— l’he Parish and kochs interpretation of the Oi’diiiance would lead to an absurd result that
is contrary to the purpose of’ (lie law.

o ‘h’heir position would mean that land designated as “agriculture’’ would get more

scrutiny Il’oni (lie parish iFa company seeks to run a iiatui’al gas pipeline through it,
than wethaiids would, because although subsection (c) dines not specifically list
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pipelines as allowable under either land use category, the land use category
‘agriculture does contain a sped fic list oF other allowed uses.

— I’ven ii’ construed as an allowable use project. the Ordinance still requires the Council to
make the approval decision on appeal and apply the subsection (Ii) lictors.

— Under 5S 82—25(1). because an appeal was brou2ht. the Council had a mandator’ approval
role that it ci idn ‘( meet.

o Alternatively. ii the Court finds that subsection (c) could be construed as
speciflcal ly listing” industrial use as an allowable use in wetlands, then subsection

F) of’ the Ordinance would have been triggered (i.e.. 2Iid tier).

When there is an appeal, the Council must be the Final arbiter, or approver.
oF [he permitting decision.

o Given that the Parish has admitted that the Council did not approve the Koch
application characterizing its decision as having merck’ den ied the ajjea I” — the
Parish has conceded that it did not f’ol low subsection (I’) procedures.

o ‘l’he Parish’s position concedes Plaintiffs argument: because the Parish describes
the propect as a subsection 2 tier pr jeet. and because it describes the (h)
Iictors as Thuandated” For the Commission. the Parish admits that the (h ) lictors
in ust be considered when a pi’oect fi I Is under subsection (F).

o l’he Council member’s statements at the end oF hearing show that the council was
not applying ani’ standard to the appeal.

— ‘Fhe record demonstrates that the Parish’s decision was procedurally mi proper and arbitrary
and capricious.

o I F the Council Ihils to memorialize its reasoning in the record. it opens itselF up to
an arbitrary and capricious challenge based on what it did put in the record.

— In the absence oF the Council’s consideration, the Parish cannot now rely on the
Comm ission s purported cone lusions on the environmental impacts oF the proposal and the
benel’its and costs analysis.

o Whether the Commission properl met its duii. under the Ordinance provides no

guidance Iir how the Council shou Id have treated Petitioners’ materials and Koch’s

supplemented application oii appeal.

l’he Commission did not have beflre it all oF the evidence of’ the project’s
environmental impacts when it reached its conclusion.

• It wa only through Petitioners’ appeal and Koch’s supplemental application
that the lull scope oI’ihe pt’qiects environmental impacts entered the record.

POsT-I-IEARJN(; IIRIFFING:

At. the conclusion of oi’al arguments presented in open court on April 8. 2024, the Coui’t requested

Post—Hearing BrieFing on the Ibllowing speciFic issues (an abbreviated, high—level summary of the

responses of’ each party is outlined under each question posed by this Court):

I) Whose dccisioii is this Court determining whether 01’ not the decision breached the

arbitrary an(I ca pricious standai-d : the Coii neil, the Comm ission, or both, afl(I win?
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a. SUMMARY OF PLAINTIFFS’ RESPONSE: Because the Ordinance says that no

use is ever alloii’ahle in wetland because no uses are speciflcally listed as allowable.

the project was required to undergo the subsection (e) procedure regardless of which

body makes the unique circumstances determ nation. II’ the Court agrees that

subsection (e) .zoverned. the second and third questions need not he answered. II’ the

Court disagrees. it must review the Council’s decision under the judicial arbitrary

and capricious standard.

b. SUMMARY OF ST. JAMES PARISH’S RESPONSE: Both the decision 01’ the

Commission and the Council (because the Council upheld the Commission’s

decision. there is only one decision to evaluate) under the arbitrary and capricious

standard.

c. SUMMARY OF KOCH METHANOL’S RESPONSE: l’he Ordinance itselF is

silent on the question. Regardless of which decision the Court reviews —- the

Council’s or the Comm ission s the result is the same.

2) What stan(Iard does the Parish Council follow in an appeal of a Planning Commission

decision, aiid what is the legal effect if that standard is not (lefifled in the statLite?

a. SUMMARY OF PLAINTIFFS’ RESPONSE: Because the Council received

substantial new infbrmation. the Council reviews the Commissions decision c/c

noi’o. and does not owe the Corn ni ission any deference. The Counc il’s review must

have been guided by the subsection (Ii) standard.

h. SUMMARY OF ST. JAMES PARISH’S RESPONSE: The Council is not limited

to conventional judicial standards oF review. It has broad legislative disci’etion in

considering an appeal subject to constraints imposed by the Constitution,

jurisprudence, the Parish’s Home Rule Charter, and the I and Use Ordinance.

c. SUMMARY OF KOCH METHANOL’S RESPONSE: The Council is vested

with all legislative power iii the parish, and this power includes the constitutional

authority to enact land use regulations. create Planning Commissions, and review

the Commissions decisions.

3) Who makes the determination as to whether a unique situation exists under the

Wetlands provisiolls of subsection (c) of the Ordinance, and why does the party who

makes it have the authority to make that decision?
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a. SUMMARY OF PLAINTIFFS’ RISPONSI: ‘[he Council, because of the

Ordinance’s languae and because of the unique lolicy role that Council plays in

administering local wetlands programs.

h. SUMMARY OFST. JAMES PARISh’S RESPONSE: l)ifIerent parties are called

to decide that point at di licreni Stages of the land use process.

c. SUMMARY OF KOCH MI:’rIlANol.s RESPONSE: ‘[he (‘ommission (which

is charged with implementing the Ordinance via the Constitution. the I tome Rule

Charter. and the Ordinance itself’), which is subject to Council revie on appeal as

provided in the Ordinance under the legislative prerogative standard.

PLAINTIFF’S POST-IIEARIN(; BRIEF IN SUPPORT OF PETITION FOR JUDICIAL
REVIEW

— [he Court must first reviev the Commission’s decision to treat the Koch application under
subsection (I’). If’ the Court determines that was the proper pt’oceclire. then it must

additional lv review the Council’s decision.

o ‘I’he question of whether subsection (e) or (1) applies, even where there is a “unique
situation.” is a legal question that the Court must dec ide.

o Because the Ordinance clearly mandates that the application fbllow subsection (e)
procedures and because the Comm ission did not apply the proper procedures. the
decision to grant Koch’s land use application must be reversed, and the Court need

not review the Council’s decision on appeal.

If’ the Court disagrees and Finds that the Comm ission properly applied
subsection (I’) procedures. then it must review the Council’s decision on
appeal as to whether it was arbitrary and capricious.

— The court niList initially review the Commission’s decision.

o ‘[he Court must revie the Commissions decision to classif’v the land use

appl cation as a use ‘‘speci f’icallv listed as allowable’’ under 82 25(1).

o ‘l’he Council saw itself’not as the approver of the application, as it should have been,
but instead saw the Commission as the approver and itselF merely as a decider ol

Petitioners appeal.

o II’ the Commission fllowed the wrong procedure in not Forwarding the land use

decision to the (‘ounci I fr approval, then the Parish land use approval must he
reversed.

o In KulIc’nhuugli i Rd. ol Supci’i’iwn’’. SoulhL’J’fl (inii. I 8—I 085. p. I 8 (I a. App. 4

Cir. 10/23/I ()), 282 So.3d II 33, 1145. the Fourth C’ircuit confirmed that a
governmental body’s l’ailum’e to fllo mandated procedures is per se arbitrary and
capric iOtlS.

o ‘[he question of’ whether Koch’s project is a unique situation requiring location iii

water is irrelevant to the question of’ whethem’ the Comm ission Iblloweci the proper

pioced ii res.

Even if’ Koch’s pm’(iect is a unique situation and even if’ the Commission is
the body authorized to make that determination, subsection (I’) was still the
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wron procedure to f’ol Iov. Because there are no “speciflcally listed”
allowable uses in Wetlands in the Ordinance, any usc—-—even a unique
Situation requirin a location in water——must proceed under subsection (e).

— Alternatively, the Court iianst review the Council’s decision as to whether it
COflStitute(l arl)itrarv an(I capricious.

o If’ the (‘oinin ission properly apl ied the (I’) factors, then was the (‘ounci l’s rejection
of he appeal arbitrary and capric ious’

o ilie Ordinance designates the Couiici I as the Final approver on appeal,

• Suhsection (I’) provides:”lhe fbI lowing uses or activities shall not be issued
a building permit until approved by the planning commission (or hi’ the
,mri.Ii couiic’iI Oil appeal).”

o Under the Facts of’ this case, the Council’s decision is separate Fi’om that of’ the
Commission and is independently revievable by this Court.

• I ven if’ the Ordinance was not clear that the Council must be the approver
on appeal. the licts of’ this case require the Council to he treated as the
approvel’ because of’ the new and very difThrent inlbi’ination available to the
Council.

• Significant nex in Formation vas beFore the Council that was not be Fore the
Coin in ission. Petitioners submitted substantial in Format ion as part oF their
appeal. and a 11cr Petitioners’ appeal. Koch resiihm itted its land use

application with i nfbrmation it had not presented to the Comm iss on.

Petitioner’s new information included: a chart f’i’om Koch’s LI)EQ
penn it application making c feat’ that its Project vou Id increase the
Facility’s emissions of criteria pollutants substantially to significant

levels (by no means the “relatively modest” amounts cited by the
Coin mission) and the associated health el’Fects: how much tax
revenue the Parish was losing due to Koch’s l’l’l’P exemption: how

Koch had not hired near the amount of’ people ii estimated f’or its
l’FI’P exemption, that 75% of’ its employees m’eside outside of St.
James Parish, and that it described its Project as an ‘‘automation

pm’ect on its webs Ic: how liii’ away the nearest criteria pollutant air
monitors are: Koch’s history of i’epeated air and water quality
violations: the presence of’ the neighborhood of Barras Street on the
Faci litv’s southeast side, in a Residential (ii’owth area: the Fact that
Koch’s au’ modelling results demonstrated that Koch’s air emissions

af’ter the expansion Project \ould bring the Parish very near

nonattainmnent levels fbr NO2: the Fact that methane and ethane ai’e
both Ii igh ly flammable and the latter wou Id be newly introduced on
site as a result of’ the Project: the evacuation issues in the Parish, the

Fact that Koch’s 2—in i Ic impact area fl’om an accident ci’osses both
River Road and I ligliway 3 127. examples oF methanol explosions
f’m’om other Facilities, and the Fact that Koch’s trains sit on the railroad
blocking egm’ess: Koch likely would not make the infbm’mation from
its f’enceline monitoring system available to the public, that the
system would measmim’e f’om’ VOCs even though ihei’e is no legal limit
For VO(’s iii the air, and the system’s methanol measurements would
be coin paredi to an absurdly Ii igh state I im it,

Koch’s new in Formation presented to the Council bill not to the Planning
Commission inc Itided in f’om’mation that is required For its application under
the Ordinance,
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• 82—25(g)(3 )(b ) requires industrial applicants to provide a list of all
substances that are anticipated to be present on the site, along with
the anticipated quantities of such substances.

• Koch had only given a list of hazardous substances; it had not listed

the quantities of those substance. The project would introduce a new
hazardous substance on site ethane and would increase the

amounts of methanol and ammonia.

• l’his inlbrmation is relevant to the (Ii) factors that the Commission

was not given.

Given that the Council had all of this new in formation, it makes no sense

for the (‘ourt to ignore the Council’s decision and only review the

Commissions decision — made on a substantial lv difl’ei’ent record — for

arbitrary and capricious action.

With the Ordinance silent as to the standard the Council must apply on appeal of a

Commission decision, and under the Iicts of this case, the Council must review the

appealed Koch Methanol land use decision (IL’ nova.

o ‘[he standards that guide decision making by any entity undei’ 82—25(f) appear in
5S 82-25(h).

o ‘l’he Council did not apply the (Ii) kictors. [he Parish did not argue that it did apply

the (Ii) kictors in its briefing.

o At the hearing, the Parish i’ea fflrined its position that the (_ou neil did not have to

consider the (Ii) kictors: “‘[‘he ordinance does not say that the Parish Council has to

consider and make findings on Section ii. Subsection [I.”

‘[he Parish was legally required to apply these fhctors as part ot its de nova
review.

When reviewing a Commission decision on appeal under S 82—25(f), the Council OWC5 the

(‘omin issions prior determination no deference and must make its own decision on the

evidence helbre it.

o I ouisiana Supreme Court precedent mandates that the Council’s i’ole is that of’ an

independent decisionmaker.

In King v ( ‘addo Paris/i ( onun ‘n, )7 I 873. P• I 7 (La. I 0/20/98). 71 9 So.

2d 410. 420. the Louisiana Supreme Court considered the level of deference
the Caddo Parish Commission must give the lower Zoning Board of

Appeals (ZBA) when deciding to approve a special use permit. Id. at 412.
‘[he Court held that the trial court erred when it concluded that the Z[3A’s

decision carried with it a “prima fucie presumption of validity.’’ Id. at 4 I

20. ‘l’he Commission. “as the final decision—making body.” was not merely
charged with “reviewing” the decision of the Y,BA under an arbitrary’ and
capricious standard of revie\\. Id. at 41 9. Instead, the Commission “makes
an independent decision aItei’ receiving the record from the tl3A. Id.

o 82—25(f) provides: “The lbl lowing uses or activities shall not be issued a building

penn it until approved by the planning commission (or by the parish council on

appeal ).‘ ‘[his designates the Council as the approve,’ on appeal. ‘[heii, 82—25(h)
provides: “‘[he fbI lowing kictors fur approval 01’ den al of uses under subsection (f)
of’ this section.

o If the Council is in the position of approver on appeal, it applies both subsections
I’) and (h) to the full record before it. ‘Ibis is (IL’ nato review.
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— The Facts oFthis case dictate that (lie Council must review the Koch application de flOW).

o The Council had signilkant new inkirmation, and specific to the (Ii) factors, that
WaS not befbre the Commission.

o By sim ply affirming [lie Comm iss ion s dee isbn. (lie Council ignored all of’ (lie new
inlbrmation before it by not reviewing (lie Commission’s decision de novo. This
constitutes arbitrary and capricious.

o The Parish’s interpretation of’ the jurisprudence is that no entity —- neither the
Council nor this Court is responsible For reviewing the new information
Petitioners put on appeal.

o “‘l’he test of’ whether a parish body’s I action is arbitrary and capricious is whether
the action is reasonable under the circumstances.” It is also the disregard of’
evidence or (lie propel’ weight thereof’.” Lake ier,’aee Pi’o/,. Oii’ne,’,s As’s’ ‘n v Nell’
Orleans’. 90—C-062() (La. 9/6/90). 567 So. 2d 69. 75.

— Lven if as the Parish asserts, the Council was acting in a legislative capacity, the result is
the same. because (lie exercise of’ its legislative authority must be constrained by a standard.

o In Me( ‘aulev i Albert E. Briea’e & S’on. 231 La. 36, 46—47 (1956), the Louisiana
Supreme Court emphasized that: “an ordinance must establish a standard to operate
uni fbrm ly and govern its acim inistration and enforcement in all cases, and that an
ordinance is i wa lid where it leaves its intei’pretation. Administration. or
enforcement to (lie unbridled or ungoverned discretion, caprice or ai’bitrary action

of the Municipal legislative body or administrative bodies or officials.

• A/ICC (lu/el’ stands for the proposition that a law that Fails to prouide

sufficient standards to guide such legislative or administrative decisioii—

making is void.

o In (iaudet i Econo,,,ica/ Supe,, Market. Inc.. I I 2 So. 2(1 720. 722 (1 a. I 959). the
Louisiana Supreme Court has held that ordinance standards that rely generally on
health, safety. and general wcIflI’e as the applicable standard For a penn it decision

a i’e unconstitutional.

• ‘Fhe Court oull med (lie standard to apply to the permit: “Whenever a petition

has been filed requesting a permit for conditional use for a parking lot under
the provisions of this Section and the (‘it Council has been satisfied that
such land use will not have au unduly detrimental efThct upon the character

of the neighborhood, traffic conditions, public utility Facilities or other
matters pertaining to (lie public health, public salèty or general welfare, the

City Council shall authorize the issuance oFa temporary permit.” Id. at 722.
‘I’he Supreme Court deemed the ordinance unconstitutional and the

Council’s decision to appi’ove the pem’ni it null and void. Id. at 724.

• ‘l’he Court reasoned that the standard fii led to prescribe un i form rules 01’

standards to guide (lie City (‘ounci I in deciding when a permit is to he

gu’anted 01’ denied. ‘I’he decision “depended merely on whether 01’ not the
City Council had been satisfied that such a land use would not have an
unduly detrimental effect on (lie chai’actet’ of’ (lie neighborhood ... or other

matters pel’taining to [lie public health. public safely or general wel fht’e.’’ Id.
at 72!.

o All of this case law is saying that the I ouisiana Supreme Court refuses to uphold
ordinances tha affirmatively provide a standam’d l’or the Council to apply on [lie
basis that they are too genera I.
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o I lowever. Petitioners do not arcue that the Si James Parish Ordinance is
unconstitutional or silent because (fl and (h) provide specific considerations that
must be applied.

This Court is also undertaking c/c iioi’o review as to these questions of statutory
i n Ic rpre ta ti o i

o ‘l’he Court’s review is dL’ univ because these are all questions about the
inlerpretat ion of law. including the ( )rd inance.

‘l’he disagreement regarding the pi’opei’ statutory interpretation of the
Ordinance and the consequential flu lure of the Parish to follow its OWfl

procedures raises questions of law that are subject to de novo review by this

Court. Sc’c )/unde Scl1L’xnul’dc’r & Son, Inc. u Pu,: o/S/. Junws, 2 I —41 6, p.
9 (La. App. 5 Cir. 3/9/22). 337 So. 3d 534. 540. un! denied. 22-00587 (La.

6/l/22) 338 So. 3d 491.

o The Court does not owe defi.rcnce to the (ounci l’s interpretation of’ its Ordinance
because the statute’s plain text provides a standard — Council is required to apply
the hictors under 82—25(h).

o The Parish’s Failure to fl.llow its Ordinance is evidenced by a record that is devoid

of any (h) kictor analysis.

• I ouisiana courts have determined that a decision—making body iii ust
support its decisions with reasonable justifications articulated in the record

to survive judicial review of’ the arbitrary and capricious standard. (‘lurk i

(ill) of Shrcvc1ori. (La. App. 2 Cii’. 5/10/95). 655 So. 2d 617. 622 (finding

that the zoning hoard’s decision was not based on reasoned considerations
0 fpubl ic health, safi.ty. and wel fire because “(s uch an articulation does not

appear in the record).

o I’he Court is reviewing whether the Parish was following proper procedure. /.e.,

whether it considered all of’ the new evidence befbre it in light of’ the correct legal

standard——dc nou’o review. In other words, this is not a question of’ hmt’ the Parish

\eigfied the evidence but if ii weighed it at all. and i//I weighed it in the manner

req iii red by the Ord i iiance.

o At the hearing, the (‘ourt asked if the oral comments considered by the Council

were enough to support the Council’s decision under the arbitrary and capricious

standard.

• No evidence exists in the record to support the claim that the Council
independently reviewed the initial application.

o ‘[he mandatory considerations here are the mandatory I indings of subsection (e)

that were not made. or in the alternative, the mandatory considerations of

subsection (h)(3 ). including an environmental cost benefit anal sis. which were

also not made.

o ‘I’his Court is not in the position of having to guess at what “could have been” the

(‘ounc il’s considerations.

o ‘I’he record shows that the Councilmembers flu led to consider the environmental

impacts of’ the flici lity or weigh the benefits against the costs. thiled to consider

Plaintiff’s evidence, only heard one side of the story (Koch’s). and where they
detailed their findings, got most of’ it wrong (reaching a conclusion contrary to
substantiated corn petenl evidence).

• The (‘ouncil only considered the benefits side of’ the cost—benefit analysis.
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— ‘I’he (‘ounci I in list nmke the determination as to whether unique circumstances exist under
5S 82-25(c) and (e).

o ‘l’he plain language of the Ordinance designates the (‘ouncil as the decision—maker
in any situation where construction is proposed in wetlands, where no uses are
specifically listed as allowable by the Ordinance, and whether a proposed use is a
“unique situation does not alter this.

o ‘Ilie Parish’s readine of’ the Ordinance, which casts the “unique situation”

determination as one made by the (‘om in ission and transforms it to a specifically
allowable use, would at’fbrd wetlands less riorous review than other land use

categories in subsection (c).

• ‘l’his is inconsistent ith the Ordinance and the Parish’s efforts regarding
wetlands protection and flood control.

• If’ the Court accepts L)e fndant’s ai’guinent that the Comm ission. not the
Council. should make the decision about whether a unique situation exists

fl,r construction in wetlands and warrants approval, this would violate the
Ordinance by stripping the Council of its decision—making authority, and by
casting a project as a subsection (I’) or l’ier 2 project. would prevent
additional consideration 1w restricting the Council’s involvement to the
appeals stage.

— ‘[he Ordinance places the decision in the hands of the Council.

o When the Commission i’eceives a land use application, it must determine (I

whether it has the authority to approve the application under ‘[icr 2 review. or (2)
whether it only has the authority to make a recommendation to the Council to
a pprove or deny the application under ‘11cr 3.

• Whether ‘11cr 2 or ‘l’ier 3 i’eview applies turns on whether the land use that

is proposed is “specifically listed as allowable” in the proposed land use

category under subsection (c).

• If’ it is not. then ‘11cr 3 applies, or. in other woi’ds. the Parish must fbI low
subsection (e).

o While the Commission plays an important i’ole in deciding whether to recommend
a particular use in wetlands to the Council. the Ordinance says that the Commission
does not evei’ have the ultimate approval authoritv—-—-only the Council does.

• ‘I’hat is to say. every prpect in wetlands in iist be a ‘l’ier 3 project and can

never be considered under i’ier 2.

o l3ecause under ‘l’ier 3 review, only the Council has the authority to approve a

proposed pipeline (oi’ any proposed use) in wetlands. it must make the

deterni ination of’ whether such use is a mnique situation requiring location in the

water.” While the (‘oinm ission may inc lucle its own assessment as part ot’ its

recommendation to the Council. the Council must confirm that finding.

• Iven ii’ the (‘ourt ei’e to find that the Commission makes the unique

situation finding, the Coimnci l’s tiiIure to address this aspect of Petitioners’

appeal renders is decision arbitrary and reversible.

o ‘l’he Commission or the Council may fiuid that a pipeline is a “unique situation
requiring location in the water’’ but that does not translbrm the language of’

subsection (c). which is clear that there is no use that is “specifically listed as

allowable” in wetlands, because wetlands are “shown lbr inf’ormation only” and
they “should i’einain unoccupied.

i’ag 14 ol 26
Ik’i’i’i’/r .!IL’.iiu/(’i’. ‘i of i’. ,i. lairn’s I’tu’iv/,. No. 1 903. 230 Judicial I)isirict (‘ourl,

Slale ol l,oiiisiuiia. ‘ansli of St. lames
.1 iI(lIii Cii I



o \Vhile a uSe that is ‘‘a unique situation requiring a location in the water” may be
approved in wetlands by the Council when it follows the correct procedure — ‘I’ier
3 review — it does not translbrm a pipeline into a use that is ‘‘speci flea! ly I isted as
allowable.

— The Council’s authority and oversight over the Parish’s budget and wetlands protection and
flood control necessitates that the Council be the dec isionmaker as to any development in
the wetlands.

o (liven the extensive regulations in its own law, as well as state and li.deral law, the
Parish Council naturally and logically included a warning that wetlands should
remain unoccupied.”

o ‘l’he Council oversees the Parish President and the Coastal tone Management
Advisors’ Committee in their issuance of permits liar construction in coastal zone

areas, includin wetlands.

‘[he Council can determ inc “in its sole discretion” whether to hold a public
hearing to assist it in making a decision as to whether to grant or deny a

erii it fbi’ construction in wetlands or other coastal areas.

o St. .lames Parish has received, and spent. in ill ions of’ dollars for wetlands
conservation, coastal protection. and flood control. through its participation in the

Coastal Protection ‘[rust Lund. and, more recentl\. the West Shore Lake

Pontchartrain I-I urricane Protection System ( WSI ,P).

• ‘l’hus. the implications of individual construction projects in wetlands are

not only a concern liar the Parish of’ Si. James. but for its efliarts in tandem

with other Parishes and Frdera I and state agencies to address other aspects

of flood control and coastal protection.

• ‘[his attention to wetlands conservation, in itigation and flood control is the

subject of’ intersecting f’ederal, state. and parish laws, which have budget

allocations and expenditures. A decision about whether to allow

construct ion in wet lands. ii’ there is a un ique situation. has long—lasting

un pacts, within and beyond St. .James Parish. It makes no sense. in light of’

the Council’s scope of’ authority, and its responsibility for oversight of’

governmental programs and policies specific to wetlands protection. that it

would have less ovei’sight responsibi I its fiar decisions as to construction and

development in wetlands than it would liar decisions concerning

construction and development in other land use categories.

ST. JAMIS PARISH’S Ios1I•IFARIN(; BRIIF

— ii’ the Ordinance were the only consideration here, the answer to the Court’s first question

would be that the Commissions decision is to be evaluated against the arbitrary and

capricious standai’d.

o ‘[he case of K/nc’ m: C ‘ada’u Pa,: C ‘anna ‘a. 7_ I 873 (1 a. I O/2D/8) 71 So. 2d 41 0

must be considered.

• in King. the I ,ouisiana Supreme Court evaluated a multi—level land use

decision process sim i lar to this one.

• In King. toiling Board of Appeals (“ZBA.” analogous to the St. .James

Parish Commission) was the initial decisioii maker, subject to appeal to the

Caddo Pai’ish Commission (analogous to tile St. ,James Parish (‘ouncil), The
Louisiana Supreme Court had “to decide what deference the Conlmission

must give to a decision made by the 1. BA.” “in other words, does the

Coinnlission ‘review’ the /,BA’s decision to detei’mine whether it was

arbitrary and capricious, or is tile Comi’n ission Free to accept or reject tile
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recommendation made by the ZI3A.” King. 97—i 873 at p. I 7: 719 So. 2d at
419.

‘l’he Court concluded that the Commission was not bound to accept the
ZBA’s decision merely because it satisfied the arbitrary and capricious
standard and was prima facia valid. Rather, the commission “instead makes
an independen decision. Id.

o Iherelore, under K/n. the Council’s decision here is the “decision subject to

rev jew. I however, because the Council denied the appeal and left the Commission’s
approval standing. the Council’s “decision is identical to the Commission’s
approval.

o ‘liiiis. the substantive content of the Commissions approval, approved by the
Council, is the decision at issue, and is subject to review by this Court under the
arbitrary and capricious standard.

‘l’his Court is cal led upon to exam inc “whether the result of’ the legislation

is arbitrary or capricious. Pa/crino Land (‘0. Inc. i I/ann/n,’ (.‘oinmission

o/( ‘a/Las/cu Parish. 56 I So. 2d 482. 492 (I a. I 990).

— While the Ordinance does not express a standard oh’ review, the I ‘ouisiana Constitution. the
St. James Parish h-Iorne Rule Charter. and jurisprudence do.

o i.a. Const. Art. 6, § I 7 grants the Parish the power to adopt regulations for land use,
to create commissions and districts to implement those regulations. and to review
decisions of any such commission.

o I’he King case answers how the Council should review the Commission’s approval:

We conclude that the Coin mission, as the final decision—making body. has

not abandoned any of’ its legislative prerogative and decision—making
authority. ihe Commission receives tile record flom the ZBA. but is free,
ill addition, to ibid hearings, and receive additional cv idence and testimony.

I’he Comm issioll does not review tile ZBA’s decision to determ inc whether

it was arbitrary alld capricious, but instead nlakes an independent decision.

K/mr. 97— I 873 at p. I : 71 9 So. 2d at 420.

o Absellt other legal linlitations on tile Coullci i’s review, tile standard of.’ review is

governed by the scope of’ tile Council’s power as a legislative body. and ally

provisions ill tile Land Use Ordinance that otherwise restrict thlat power.

• ‘I’he St. James Parish I iome Rule Charter. Art. ii I(A)(7) vests the Council
with “all legislative power ill the Parish oh St. .James. Ille Land Use
Ordinance does not dm1 inisll that broad legislative power wllen tile Council

is considering a land use appeal.

• Under K/nt, tile Council retains its legislative flexibility. l’hat flexibility,
coupled with the absence oh’a specific mandate as to how tile C’ouncil must

review tile Comnl i55i01l5 decision, underscores tile validity of the (‘ouncil’s

denial oh Plaintiff’s’ appeal.

o ihere is no requirement to make “on tile record findings.

o But tile record is not silent regarding tile conclusions reached ill the land use
approval pl’ocess. Ihe Conlnlission considered the (Il) factors alld sunlmarized its

reasoning ill its approval resolution:

— “Ille commission finds that approval is appropriate under ordinance 5S 82—
25. with specific reference to the kictors described in § 82—25(h) because:

the im pacts of tile iroposed use are common to industriai plants and would
l’ac 16 o126

l/(’vciIu/cr, ‘t of ‘. i.. James I’ari.s/,. No. 4 I )O3. 23 d .10(1 cml I) sin ci C ‘otirL
SLIIe oil oi.iisiana. I’arisli olSi. James

.1 tidgmn ciii



not be substantial Iv difli.rent from the rn pacts of other allowable uses
industrial areas: the project would retain existing jobS while providing new

job opportunities, and would expand the tax base with the value of

additional lhcilities. Such benefits outweigh the relatively modest physical
and environmental im pacts without impairing the parish’s ability to attract
other benelicial development by virtue of the prJect5 location in an
industrial area and its distance froni potentially impacted uses.”

o By denying the appeal. the Counc I affirmed this reasoning. The facts in the record

substantiate the C’oinm ission s consideration. This supports the reasonableness of

the (omm iSsion ‘5 decision

o Members of the Commission and the (‘ounci I had to bring their own experiences

and knowledge to the table when making zoning decisions:

“We find that the hearings required are designed solely to a flrd interested

parties an opportun itv to be heard belbre the governing authority makes a

decision under its police power which by its nature will affbct private

property rights and values. No pro’ision of our law requires the proceedings

of such hearings be recorded nor have appellants cited any statutory

regulation prohibiting the governing authority fioni considering evidence.

testimony or information obtained outside such hearings by personal

investigation. Neither are we aware of any prohibition against the members

of the governing authority resorting to their individual knowledge and

experience in making decisions in such matters. I-low, when and where the

local authorities gain knowledge of the subject matter is of no concern to
the courts. What is said at the required public hearings is not necessarily the

criteria ol reasonableness when an ordinance of such nature is attacked as

being arbitrary or discriminatory. The test to be applied is whether it is in

lict arbitrary. unreasonable and discriminatory in the light of all attending

circumstances.” Mei’ers 1: (ui’ 0/ Baton Rouge. I 85 So. 2(1 278, 282——83

(La. Ut. App. 1966).

— Whether a “unique situation exists that would justify allowing a use to locate in the

wetlands is a decision that must be made at each stage of the process by dilicrent officials

responsible lbr decision—making at each stage.

o X2—25(b): Plan compliance. All departments. officers. employees. hoards. and

commissions of the parish, and all representatives of the parish serving on hoards.

commissions. or other governing bodies whose jurisdictions include any portion ol

the parish, shall carry out their pullic duties in compliance with the land use plan.

To the maximum extent pennissible by law. all such agencies. persons, and entities

shall exercise decision making discretion in a manner consistent with the land use

plan.

o The above referenced section mandates that each person participating in the land

use decision—making process 10 exercise discretion in accordance with the land use

plan.

• 3 tier process.

o A preliminary determination was made at the administrative level that Koch
Methanol’s ethane pipeline was a “unique situation requiring a location in the

wetlands.”

• lhis prel im mary determination was advertised in the two—week pLiblic

notice about the project and was stated in the Commission’s 07/3 1/23
meeting agenda
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Ihe Comm ission adopted that preliminary determination as its own. No one
raised an objection to that determ nation until a month later when Plaintiffs
appealed to the Council.

o Ii’ the administrative intake process elevates a project in the wetlands to a Tier 2
decision (as here because it requires water permit) the Commission then has the
responsibility under S 82—25(b) to exercise its discretion consistent with the land
use plan, which inherently involves the Commission considering and deciding on
the mean ing of “unique situation when a project is located in the wetlands.

“Ilie commission also received an explanation fl’oin its counsel as to how
the land use ordinance applied to the application. and the decision—making
criteria therein. Counsel also addressed the a I lowahi I ity of’ the ethane
pipeline connection depicted in the Application being located an area
designated as Wetlands in the land use plan, such pipeline connection being
a tin ique situat ion requiring a location in a Wetlands area because the
existing ethane pipeline to which the connection will be made is already
located in the Wetlands area, in accordance with ordinance 82 25(c)( I I ).
‘[he corn mission concurs that the pipeline connection is an allowable land
use in the Wetlands in this circumstance.”

o The Council is charged with the responsibility to exercise their decision—making
discretion pursuant to § 82—25(b). ‘l’herefore, when a “unique situation” in the
wetlands reaches the Council’s level (either on appeal as here or as a Tier 3
decision), the council members cletenn inc whether a “unique situation” is justi fled.

• I lere. the Council validated the wetlands determination of’ the Commission

by denying the appeal.

o Plaiiitif’f believe that anj’ use in wetlands requires Tier 3 decision under subsection

(e). ‘[hey contend that only the Council can determ inc whether there is a “uniqLle
situation begetting an allowable use in wetlands.

• ‘[hey would have to consider every pier. culvert, boat ramp, drainage ditch,
weir, and pipeline crossing — this would undercut the mandate in § 82—25(h)
that assigns compliance with the land use plan to a variety of’ departments,
of ficers. employees. board. and commissions.

• ‘l’he Court would have to overlook the administrative interpretation
authority in § I 8—37(a) and disregard the entire structure of the Ordinance.
and would require it to disregard the “allowable uses” section.

o ‘l’he plain text of the Ordinance demonstrates that the pipeline connection in the
wetlands is an ml lowahle use.”

• “When a statute is clear and unambiguous and the application of the statute
does not lead to absurd consequences. the statute must be applied as
written.” )/a,u1c’ Schexiutyder & Son, Inc. i Pa,: o/S!. .Iamc,s’, 2 I —41 6, p.
9 (Ia. App. 5 Cir. 3/9/22) 337 So. 3d 534. 540. u’ri/ denied, 22—00587 (La.
6/1/22) 338 So. 3d 491.

o “Uses not specifically listed as allowable in a use category in subsection (e) of this
section are prohibited unless the planning commission considers the use in
accordance with subsections (g). (h) and (i ). and the parish council approves the
use.” § 82-25(e).

• ‘I’he question of’ whether the entirety of the Koch Methanol Project is an
allowable use turns on whether the 1.000 let of 8—inch ethane pipeline is
“allowable in a use category in subsection (c).”
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o lhe “Wetlands section pl’ov ides: “Shown kr information only: wetland areas
shoti Id renlaill unoccupied except for unique situations requiring i location in the
water, subject to any permits required tinder article V. chapter I 8.”

• Ihis proviSion urges that wetlands should be left undisturbed. Ihe word
“should mci icates that this is aspirational, not mandatory.

• ilie above language is provided under the section titled “allowable uses.

• Ihe exception —— “unique situation requiring location in the water” — is
specifically listed as allowable and is subject to Tier I approval under

iierrn itted as a matter of’ course” in 82—25(d), or the enhanced Tier 2
review.

o [lie main ethane supply pipel inc is located in the wetlands —- the only way to
connect to a pi pcI inc located in the wetlands is to go through wetlands: there is no
other practical way. iii is prov ides a rational basis lbr the Corn iii ission ‘s
determination that the I ,00() fbet of’ connecting ethane pipeline is a “unique
situation requiring a location in the water.’’

o § 82—25(c)( I I ) allows limited uses in the wetlands. “subject to any penn its required
under article V. chapter I 8.” which isaref’erence to the Coastal Zone Resource
Management Progra in.

o W hi Ic the text of’ the Ordinance does not cleanly designate who dec ides when a
“unique situation in the wetlands exists, such lack of’ precision does not amount to
no guidance. “In instances involving the construction of’ laws the meaning of’ the

statute involved is to be determined by its reason and spirit, and in ascertaining its
intent courts are not bound by the niceties of’ grammatical rules.” (]aillrc’au i 13d.
of [icc. Exaininci’s of (‘iR’ of ha/on Rouge, I 67 So.2d 425. 430 (I a. Ct. App.
I 964)(citing Edii’ards v L)aiglc. 201 la. 622, I 0 So.2d 209)).

o ‘[he doctrine of’ contemporaneous construction is a longstanding rule of’

interpretation that accords “great weight” to “the construction of an ordinance as
interpreted by a in till ic i pal commission council.’’ Gau/rc’au. I 67 So. 2d at 433.

o The doctrine allows local officials to routinely interpret and apply the law to the
decisions within their purview, and courts are to give great weight to those
interpretations.

KOCH MFTIIANOL’S IosT-HFARIN(; BRWF

— .lurisprudence indicates that judicial review is of’ the Councils decision, although some
court decisions look at both decisions fl’om the Council and the Commission. No court has
addressed (lie review of’ appealed land use decisions in St. .James Parish under the
Ordinance.

— Ihe action of a governmental body is ai’bitrai’y and capricious and unreasonable ii’ it bears
110 relation to the health. saf’ty. or general welfare of (lie public. King. 71 9 So. 2d at 41 8.
Plaintif’l’s have the burden of proving by a preponderance of’ the evidence that the
governmental bodys decision has 110 substantial relationship to public health. safety.
morals, or the general welkire. IolIp. i C/ti’ o/ S’hrci’cport. 201 0—1559, p. 4 (La. 3/I 5/Il );
60 So. 3d 1215. 121 8 (citing Pa/c,’nio Land C ‘o.. Inc..56 I So. 2d at 493).

— [he (‘oinm iSs ion’s decision was not arbitrary and capricious because the Commission:

o Considered Koch’s application. Koch’s live presentation at the corn in ission
meeting, and comments made at (lie meeting:

o Determined that the piece of’ (lie project involving an ethane pipeline connection
located in wetlands was a unique situation requiring a location in water under
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subsection (c) because [lie existing ethane pipeline to which it would connect was
already located in Wetlands: and

o Applied the subsection (Ii) fictors to the project (as ShoWli is the Resolution
approving it).

— Plainti ITs cannot show that the Commission’s decision had no rational basis in public
health. safety. morals. or the general we I fii’e.

o PlaintifIs cannot carry their burden of’ proof that the Council’s decision was
arbitrary and capricious.

The record before the Couiic il is flil I of evidence with respect to public
health. safity. coin fbrt, or the general welftire that would support the
Council’s decision, and under Pa/er,no. the Council need not have
explained its considerations.

— Home Rule Charter. art. Ill .A.7 gives the (‘ounci I all legislative power in the parish and
includes the constitutional authority to enact land use regulations. create the Commission.
and review the Commission’s decisions:

o Subject to uni fbrm procedures established by law, a local governmental
subdivision may (I) adopt regulations f’or land use, zoning. and historic
preservation, which authority is declared to be a public purpose: (2) create
commissions and districts to implement those regulations (3) review decisions of’

any such commission: and (4) adopt standards ibm’ use, construction, demolition,
and modification of’ areas and structures.” La. Const. Art. 6. S 7,

— ‘l’he Constitution does not prescribe the standard fbr review of commission decisions — the
Supreme Court considered the i’es nova issue of’ defl.a’cnce clue by a local government

subdivision to a zoning commission. staling:

o “l’his case is res nova in the sense that we are called upon to decide what deference

the ICounci lj must give to a decision made by the I Planning Commission. In other
words, does the lCouncili review’ the Planning Cominissionj’s decisioii to
determ inc whether it was arbitrary and capricious, or is the Comm ission free to

accept or reject the recommendation made by the I Planning Commission I. We

conclude that the I Council). as the final decision—making body. has not abandoned

any of its legislative prerogative and decision—making authority. ‘Flie I Counci Ii
receives the record from the [Planning Comm ission

.
hut is free, in addition, to hold

hearings, and receive acid it ional evidence and testimony. The I Counc ill does not
review the I Planning Coin in ission l’s clecis ion to determine whether it was arbitrary
and capricious. hut instead makes an independent decision. King, 71 9 So. 2d at
419.

o ‘1iie Council is not to mei’ely apply an arbitrary and capricious standard, hut neither
does the Coui’t announce that the Council in ust conduct the equivalent of’a judicial
tic’ ,ioi’o proceeding. Instead, the Supreme Coum’t looks at issue of’ zoning decisions

zoning is a legislative function flowing fl’om the police power of’ local government
bodies with which the courts will not interfere unless the action is palpably

erroneous. 1(1. at 41 8.

o In King, the Louisiana Supreme Court held both that: (I) a parish council has not
abandoned any of’ its legislative pi’erogative when it sits in review of a decision by
the planning coin mn ission it constitutionally cm’eateci: and (2) courts will iiot interfere
with a council’s legislative) prerogative unless their action is palpably erroneous
and without any substantial i.e lation to the public health, safety oi’ general welfare.
hi. at 418—19.

— Plaintiffs argue that a iL’ no’i’o stanclam’cl is to be applied. 1-lowever. a coui’ts imposition of
[lie requirements of’ a judicial (IC novo proceeding on a local legislative body sitting in
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revie of’ its administrative department conFuses separation of powers and would veer
dangerously close to a court stepping beyond its role as providing a “mere check” on the
Council’s legislative power.

— Subsection (F) provides that the Council “consider the appeal” but is silent on, and thereFore
deflrs to the Council on. ho the Counci should consider that appeal ( incluci ing whether
the Council decides the appeal on the record or even convenes a hearing). The Ordinance
does not provide the council a standard of review.

o ‘[he Ordinance also does not mandate that Council consider the (h) lictors.

• Subsection (Ii) provides: “Procedure beFore the planning commission”
provides: “i’lie planning commission shall consider the Following lictors
For approval or denial oF uses under subsection (F) of’ this section.

• Nowhere in subsection (F) or (h) does the Ordinance require the Council to
consider the Factors dc’ iio in reviewing the Commission’s decision.
Because it S Si lent. the Ordinance reserved to the Council its Full legislative
zoning powers in reviewing the Commission’s decisions as it sees lit.

— ‘[he Planning Commission is charged with implementing the Ordinance via the
Constitution. the St. James Parish Ilome Rule Charter. and the Ordinance itself’.

o St. .lames Parish created the Commission as an administrative department charged
with im pletienting its land use regulations. pursualit to La. Const. Art. 6. § I 7:

• Subject to uni Form procedures established by law. a local governmental
subdivision may (I) adopt regulations For land use. zoning. and historic
preservation, which authority is declared to be a l)ubl ic pui’pose (2) create
comm issions and districts to implement those regulations: (3) review

decisions of’ any such commission: and (4) adopt standards For use.
construction, demolition, and modification of’ areas and structures.

— ‘[he Parish chose that the Commission and its administrative staflexerc ise the first—instance
decision making upon receipt ola land use application.

o ‘l’he Commission and its administrative stall receives the land use application.
sci’eens the use. and makes the initial determination as to into which category the
applied—lot’ use belongs. 82-25(g)( I).

— ‘l’o determu inc whether a land use application is in (d), (e). or (F). it must First be determined
whether the use is an “allowable use” under subsection (c). Because “unique situations

requiring a location in the water” is listed under ‘‘allowable uses’’ in the Wetlands category
of subsection (c ). the Commission must make this determination.

o I a. R.S. 33: I I 0’s con fërring of all “powers as may be necessary to enable it to
Ilil fill its functions, promote planning. and in all respects carry out the purposes of’
this Sub—part” upon the Commission authoi’izes the Commission to make the
unique situation determination.

o 82—25(c) provides the Commission and administrative staFF discretion in
evaluating allowable uses: “‘l’hese category descriptions are not intended to he a
comprehensive prescriptive list of’ all possible uses, but shall be interpreted to
control the general chai’acter and impacts of’ development.”

— In contrast. nowhere in the subsections governing the initial consideration of’ land use
applications does the Ordinance define a ‘ole For the Council.

o For 82—25(d). (e). and (F). the (‘ouncil only steps in at all under subsection (e) —

and the (‘ouncil’s role comes af’ter the Commission has first considered the use.
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a Further regulators’ authority Fur the role of the Corn in ission as decision—maker in
the First instance is fbund in 5 82—25(g)(2). which allows the Commission to require
the particulars for an application submitted tinder subsection (e) or (I’). and in § 82—
25(i). which allows the (‘omm ission to establish conditions on uses prior to
approving a use under (e) or (F).

• I lere. the Parish followed this proceduire.

• ‘[he Corn miss ion’s determ nation that its authority for approval oF the
project as a while was governed by S 82—25(F) was also reasonable pursuant

to the lanuae of subsection (F)(3 ). which applies to an “industrial
development” requiring slate or Federal penn its. iiiuis, the development as
a whole undergoes section (F) approval, not only the piece of’ the project
located in the industrial land uise category.

• Because (lie Koch project is an allowable use in the industrial land use
category that requires peru itting and is an a llos able use in the Wetlands
category (as a tin ique situation). the Commissions review and approval of
the project pursuant to subsection (I’) was correct. and there was no basis to
undergo (e) review, which is reserved Fur uses not listed as allowable uses.

• ‘l’he Parish’s interpretation of’ its own authority is entitled to great weight —

pIrticu larly where, as here. there is cv ideitce as to how the Parish has
applied its own regulation in practice. ( ‘arrere Orleans (‘lab. 37 So. 2d
715. 720 (I a. I 948) (action was “in accord with the interpretation placed on
this subsection by the municipal authorities themselves and which, under
our jurisprudence. is given great weight.”).

PLAINTIF’FS’ BRIEF IN REPLY To KOCH METHANOL’S POST-HEARING BRIEF

— In response to the Courts First question. Koch presented the inaccurate position that
Plaintiffs “have not challenged the Commissions decision at all.”

o ‘I’he record shows that. Plaintif’Fs have indeed challenged the Commission’s
dec ion.

— Plaint i FR raised the Comm iss ion’s if legal procedure in their appeal to the Council.
PlaintiFFs also raised the Commission’s arbitrary characterization of the application as a
unique sitimaliomi.

— Plaintiffs Further challenged the Corn mu ission’s legal error in approving the Protect rather
than sending it to the Council For appi’ova I and its Failure to make Findings requiired by
subsection (e).

COURT’S ANALYSIS:

l3eFore analyzing the speciFic and somewhat technical arguments oF the parties presented

in the above captioned matter. this (‘ourt must First deFine the legal standard it in umst apply under

these circuin stances. As stated in SI. (‘laude ih’eniie i: (‘iii’ of New Orleans. 22-0813 (l.a. App. 4th

Cir. 6/22/23). 368 So. 3d 1160. a challenge to a i,onin decision in Louisiana is a (IL’ nova

proceeding on the issue of’ whether the resu It of’ the legislation is arbitrary and capricious. Zoning

is a legislative Function. ‘[he authority to enact zoning regulations flows From the police powei’ oF

the various governmental bodies. Because legislative action is a manifestation of’ the will oF the

people, evei’y presum ption of’ law and lict muist be indulged in lavor of’ its constitutionality.
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(Additional citations omitted) For the purposes of its analysis. this Court analogizes the St. James

Parish Land Use Ordinance as a form of zoning and applies said ordinance under the laws

governing review oizoning decisions.

Judicial review ofzoning decisions acts merely as a check on the legislative power

to ensure that there is no abuse of the power. Courts will not and cannot substitute their

judgment for that of the legislative authority. iii citing Palermo Lime! (“a, 561 So. 2d 482.

Louisiana jurisprudence provides that a presumption of validity attached to all zoning decisions.

•fbe burden rests on the challenger to overcome this presumption... The opponent must show a

real or substantial relationship to the general welfare is lacking. Though this presumption is

rebuttable. the burden of proof rests on the challenger to overcome this presumption. Id

(Additional citations omitted.) The interpretation of a legislative authority with respect to a

legislative zoning ordinance is entitled to great weight. New (‘ingular Ilin’k.sw. P( W. LL(’ it (‘fly-

Parish I Ea.cl Salon Rouge. 21-0292 (La. App. I’ Cir. 12/30/21). 340 So. 3d 1037. The

Louisiana Supreme Court has stated that, “in order to justify a holding that the legislative

action is arbitrary, capricious and unreasonable,” the challenger must show both “that there

was no room for a reasonable difference of opinion, and that there was no substantial

evklence upon which the legislative action could have been justified. iii citing Four Slides

Really (‘o. n (“flyISalon Rouge. 309 So. 2d 659.

The I .ouisiana Supreme Court in ICing it (‘adelE; Paris!, Conuni.tcion. 97-1873 (La.

I0/20P)8). 719 So. 2d 410. defines the terms Thrbitmry and capricious action” to mean willful and

unreasonable action. absent consideration and in disregard of the facts and cireumstanccs of the

case. On the other hand, when there is room for two opinions, action is not arbitrary or

capricious when exercised honestly and upon due consideration, even though it may be

believed that an erroneous conclusion has been reached. hi Courts have further defined these

tenus over and over within case law. Capricious” or Capriciously” has been defined as a

conclusion reached with no substantial evidence to support it or a conclusion contrary to

substantial competent evidence. ‘Arbitmry” or Arbitrarily” infers a disregard or failure to give

proper weight to the evidence. Si. Claude 4t’.. 368 So. 3d at 1172.

‘Ibis Court also cites the parameters of analysis set forth by the Louisiana First Cireuit

Court ofAppeal when interpreting the same ordinance at issue in the above captioned matter (the
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St. James Parish Land Use Ordinance) within the case of’ )ila,uk’ S’che.vnai’der & Son. Inc. v

Parish of Si. James. 21-416 (La. App. 5 Cir. 3/9/22). 337 So. 3d 534.

I Sand use is subject to the police power of various governing bodies, and the courts
will not interfere with the decisions ol these bodies unless it is clear that their action
is without any relation to the public health. sai’ety or general welfire. The proper
interpretation of the language of a statute or Parish ordinance is a question of law
requiring tie noi’o review. ‘I’he statutory and jurisprudential rules fbr statutory
construction and interpretation apply equally well the ordinances. rules. and
regulations. When a statute is clear and unambiguous and the application of’ the
statute does not lead to absurd consequences. the statute must he applied as written.
I lowever. where a literal interpretation would produce absurd consequences. the
statute must be construed as to produce a reasonable result. Moreover, where it is
possible. courts have a duty in the interpretation of’ a law to adopt a construction
which harmon iï,es and reconciles it with other provisions dealing with the same
subject matter. All laws pertaining to the same subject matter must be interpreted
in Ui(i maleria. When interpreting the law, the starting point is the language of the
written law itself’. (Additional citations omitted).

i’his Court now turns to analyzing the issues presented in this matter through the guidance

set f’orth in the above cited case law. This Court notes that said case law does not require this Court

to make findings on every allegation or assertion included within Plaintifis Petition. What the law

reqLlires is a review of the overall decisions and decision—making processes Followed by the Parish

entities to determine whether said actions were arbitrary. capricious and unreasonable.

In determining which Subsection of’ the St. .lames Parish I Sand Use Ordinance the Koch

Methanol requested permit should he evaluated under (Subsection (e) or (I’)). this Court

acknowledges that the ‘Wetlands” reFerenced portion of’ the ordinance as included in § 82—25(c)

does include language that. at the very least. creates an ambiguity, as the procedure tbr considering

uses in wetlands is not clearly and succinctly defined. As such, this Court turns to the analysis set

l’orth in Thiande Schc’xnm’der & Son, Inc. wherein this Court must interpret the Ordinance to

produce a reasonable result and not allo a literal interpretation which would produce an absurd

result. If’ accepting PlaintiFf’s’ position that each and ever improvement made within laud

classified as “Wetlands,” no matter how small or minute. would require consideration by the

Planning Commission and additional approval by the Council. this Court believes the potential for

an absurd resti It(s) wou Id then exist. ‘Fh is (‘ourt. using priiici pies of rational tv. does not believe

that such would have been the intent of’ the Council when enacting this ordinance because such a

requirement would be overly exhaustive and more times than not. unnecessary. Furthermore, this

Court points out that a specific finding was made on the record by the Planning Commission on

the issue of ‘unique situations requiring a location in the water” (As included in the “Wetland”
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section of Subsection (c) of’ the Ordinance) and therefrre any ari.ument that this was not

considered in the decision—making proce fails. Furthermore. the Court in New C ‘ingular Wire/es’s,

I’( ‘S. LL( ‘. states that analyzing Courts should give great weight to (lie interpretation of legislative

boci ies to as to its interpretation of’ its legislative zoning ord nances.

U pun finding that the (‘oiiim ission and the Council applied the proper standard of

considei’atioii to Koch Methanol’s requested permit under § 82—25. this Court must now determine

if’ (he decision made by either the Commission and/or the Council meets the deFined arbitrary aiicl

capricious standard under the law. In review of’ the vast record submitted in the above captioned

nailer, this Court notes that this particular requested permit was the subiect of two separate public

hearings beFore two governmental bodies of’ St. .lanies Parish. ‘[his Court notes that both

representatives of’ the public and Koch Methanol were allowed to attend and speak at both

meetings. ‘[he record of’ this matter md icates that substantial public comment, presentation and

discussion was held/presented regarding matters related to the requested periiiit at the appeal

hearing held liv the (ouncil. As stated over and over throughout the case law on these types of

matters, (lie role of’ this Court in reviewing the decision of’ a legislative body is not to substitute its

own iiiterpretatioii of’ the Facts or its own judgment fbr that of’ the legislative authority, but to

determ iiie whether thei’e was any room fbr reasonable di fierences of’ opinion, and whether there

existed no substantial evidence upon which the legislative action could have been justiFied. ‘[his

(‘ourt finds that the pi’ocedures followed by the Si. James Parish Planning (‘omm ission and (lie St.

.James Parish Council in reaching its decision of’ the permit at issue seem to have been doiie

honestly and upoii due consideration and that the issues presented regarding the approval or denial

of’ (lie Koch Methanol i’equested permit lefl room fbr i’easonable di flrences of’ opinion to those

considering the application. As such. this (‘oui’t in ust ultimately conclude that the decisions of’

both (lie St. .James Parish Plann iiig Commission and the St. .lames Parish Council do not meet the

arbitrary. capricious and unreasonable standard as defined under the law.

For these reasons. the i’equests for relief’ by Plaiiiti ‘[s. to reverse the Septem her 27, 2023,

decision of the (‘otinci I gi’aiiting Koch Metliaiiol’s land use application for its proposed pI’ojCct. to

reinaiid (lie matter to the (‘ounci I fin’ additional consideration under Art. II. § 82—25 of the Land

!,Jse ()i’d iiiance. to stay the e hi’ecti veiiess oF the Koch Metliano I St.iames land use appi’oval pending
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Final resolution of’ this appeal. and to issue injunctive rd id vacating the Parish’s approval of Koch

Methanol’s land use application. arc denied.

SAIl) RFASONS FOR JLJI)CMKNT ISSUEI) in Convent. LoLliSiana on tliis lday
of’ .Ju ne, 2024.
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