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This proceeding involves a question of exceptional importance: whether and
to what extent the substantive and procedural protections of the Due Process
Clause apply to the case of a man held without charge at Guantanamo for nearly
two decades—and with the realistic prospect of lifetime detention—based upon
multiple-level hearsay, and on no more proof than this Court would require in a
negligence case. Although the logic of the Supreme Court’s opinion in Boumed-
iene v. Bush, 553 U.S. 723 (2008), mandates the application of at least some due
process protections to Guantanamo, for more than a decade the district courts of
this Circuit have proceeded on the theory that dictum in this Court’s decision in
Kiyemba v. Obama, 555 F.3d 1022 (D.C. Cir. 2009), categorically rejected any
such extension. During the briefing of Petitioner Ali’s appeal, a separate panel of
this Court decided Qassim v. Trump, 927 F.3d 522 (D.C. Cir. 2019), which conclu-
sively held that the Kiyemba dictum did not control that question, and that no “de-
cision of this circuit [has] adopted a categorical prohibition on affording detainees
seeking habeas relief any constitutional procedural protections,” id. at 524, includ-
ing any flowing from the Due Process Clause, id. at 530.

Ali argued that this Court should decide that the Due Process Clause applies
to Guantanamo in some measure, and, at minimum, remand to the district court for
resolution of the specific substantive and procedural due process protections ad-

vanced by Ali. Br. 11-12. The panel instead held all of Ali’s due process claims
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foreclosed as a matter of law under Circuit precedent. That incorrectly read this
Court’s earlier procedural cases, all of which were argued and decided under
Boumediene’s Suspension Clause-based standard because of the prevailing, albeit
incorrect presumption that no Due Process Clause protections applied at Guanta-
namo.

The panel opinion closed the door to due process claims before this Court
had ever clearly opened it and thus foreclosed the realistic possibility of judicial
review of these potentially lifelong detentions. Ali requests that the panel or the
Court sitting en banc clarify or reverse the holding, finally deciding the issue that
this Court has sidestepped for more than a decade since Boumediene—whether the
Due Process Clause affirmatively reaches Guantanamo—and remand to permit him
and similarly-situated petitioners before the district court to articulate their sub-
stantive due process claims and challenges to the specific procedures used to justi-
fy their detentions.

BACKGROUND

The factual background of this case is set forth in the prior opinions of the
district court and this Court. See Ali v. Obama, 741 F. Supp. 2d 19, 21 (D.D.C.
2011), aff’d, 736 F.3d 542 (D.C. Cir. 2013). On appeal, this Court, per Judge Ka-
vanaugh, noted the uncertainty surrounding many of the allegations and items of

evidence underlying them, ultimately relying heavily on the preponderance stand-
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ard in affirming the district court’s finding of detainability. See 736 F.3d at 550,
551. All of the evidence against Ali discussed in the Court of Appeals’ opinion
consisted of multiple-level hearsay. Br. 24, 28. Judge Edwards, concurring, noted
“Ali may be a person of some concern to Government officials, but he is not
someone who transgressed the provisions of the AUMF.... Ali’s principal sin is
that he lived in a ‘guest house’ for ‘about 18 days.”” Id. at 553.

In January 2018 Ali filed a motion before the district court seeking to apply
various procedural and substantive protections of the Due Process Clause to his
continuing detention, including more rigorous hearsay rules and a clear and con-
vincing evidentiary standard. Judge Leon held that Kiyemba foreclosed all applica-
tion of the Due Process Clause to Guantanamo. Ali v. Trump, 317 F. Supp. 3d 480,
488 (D.D.C. 2018).

Ali appealed, originally seeking initial hearing en banc to “clarify the obvi-
ous confusion...concerning” whether the Kiyemba dictum foreclosed application
of the Due Process Clause to Guantanamo. Pet’n for Initial Hrg. En Banc (Nov. 28,
2018) at 16-17. That petition sought a holding that, “notwithstanding its prior deci-
sion in Kiyemba,” “some measure of due process must extend to Guantanamo.” Id.
at 10, 16. “The Court should then remand the case to the district court to determine
in the first instance what process is constitutionally required, and whether Mr.

Ali’s continuing detention is lawful.” Id. at 10-11. This Court demurred, with a
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concurring opinion noting that the question of whether procedural due process ap-
plied at Guantanamo was “undoubtedly of exceptional importance,” but “should be
considered first by a panel.” 2019 WL 850757, at *1, *2 (D.C. Cir. Feb. 22, 2019)
(Tatel, J.).

Ali argued that various aspects of substantive and procedural due process
should guide the resolution of his case. As to relief, even in his opening brief (filed
before this Court’s decision in Qassim), he sought primarily clarity as to whether
the Due Process Clause applied. As to what measure of due process protections
consequently applied—that is, what specific process was due, either substantively
or procedurally—he sought, at minimum, remand to the district court for further
consideration in light of his position that Kiyemba did not foreclose the application
of the clause. Br. 11-12 (requesting release or “remand....with instructions” re-
garding specific substantive and procedural due process analysis district court
should engage in.)

The panel, however, while noting that “which particular aspects of the Due
Process Clause apply [there] remain open questions,” declined to state that the Due

Process Clause extends to Guantanamo in any respect,’ finding fault with aspects

! It did so over a dissent from Judge Randolph, defending the principle of the

Kiyemba dictum: “that the protections of the Fifth Amendment’s Due Process
Clause “‘do not extend to aliens outside the territorial boundaries’ of the United
States, including those held at Guantanamo Bay.” Id. at 373. That was always
wrong on its own terms, see, e.g., Asahi Metal Indus. Co. v. Superior Court of Cal-
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of the framing of the substantive and procedural due process claims, Ali v. Trump,
959 F.3d 364, 366, 368-69 (D.C. Cir. 2020). However, the panel then went on to
state that Ali’s claims were futile no matter how narrowly they were read, dismiss-
Ing his substantive due process claims as a matter of law, id. at 369-71, and dis-
missing his procedural claims on the grounds that this Circuit’s procedural prece-
dents (decided solely under the ambit of the Suspension Clause) had already
concluded that the hearsay, burden-of-proof, and other procedural rules passed
“constitutional” muster. Id. at 372-73.
ARGUMENT

The logic of Boumediene and the Supreme Court’s constitutional extraterri-
toriality precedents mandates that some measure of the Due Process Clause must
reach Guantanamo. This Court has sidestepped that obvious conclusion for the bet-
ter part of a decade. It is long past time for this Court to clarify the confusion over
this issue and give the district courts license to explore the question of precisely
what process is due, substantively and procedurally, to detainees entering their

second decade in indefinite detention without charge.

ifornia, 480 U.S. 102, 113-16 (1987), and the Supreme Court’s recent decision in
AID v. AOSI, No. 19-177, 2020 WL 3492638, at *3 (U.S. Jun. 29, 2020), reiterates
that “under some circumstances, foreign citizens...in “a territory’ under the ‘indef-
inite’ and ‘complete and total control’ and “‘within the constant jurisdiction’ of the
United States—may possess certain constitutional rights.”
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At minimum, this Court’s precedents cannot be read as foreclosing Ali’s
procedural due process challenges, an error which should be corrected by the panel
or this Court sitting en banc.

l. Boumediene Mandates Extension of at Least Some Due Process Clause
Rights to Guantanamo

Boumediene applied a functional test to determine whether the application of
a constitutional provision abroad would be “impracticable and anomalous.”
Boumediene held that because “there are few practical barriers to the running of the
writ” at Guantdnamo, the protections of the Suspension Clause reach the prison
there, 553 U.S. at 769-71; likewise there are no practical or structural barriers that
would render it impracticable and anomalous to resolve Ali’s substantive or proce-
dural claims under the Due Process Clause. Throughout these proceedings the gov-
ernment has failed even to suggest any such barriers exist. Indeed, the rights are
historically intertwined: as Justice Scalia summarized it, “[t]he two ideas central to
Blackstone’s understanding—due process as the right secured, and habeas corpus
as the instrument by which due process could be insisted upon by a citizen illegally
imprisoned—found expression in the Constitution’s Due Process and Suspension
Clauses.” Hamdi v. Rumsfeld, 542 U.S. 507, 555-56 (2004) (Scalia, J., with Ste-
vens, J., dissenting).

The panel made several references to the idea that the context of battlefield

captures is fundamentally different from the domestic civilian context, and Ali
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failed to address this “unique context and balancing of interests” in cabining his
due process arguments under the Boumediene analysis. 959 F.3d at 369. That ar-
gument itself neglects the context of Ali’s case: Unlike the petitioners in Hamdi,
Bihani or various other similar cases, Ali was captured in a civilian home raid far
outside any battlefield, and only later transferred into military custody. The district
court accepted the most dubious hearsay against him despite the fact that the gov-
ernment did not have to labor under the fog of war.

Ali presented detailed arguments for substantive due process standards mod-
eled on the analogous noncriminal civil commitment precedents, and, as a matter
of procedural due process, for application of more rigorous hearsay rules and a
clear and convincing evidence standard rather than the preponderance standard ap-
plied to date. Application of either the substantive or procedural due process stand-
ards he requested would clearly make a difference to the outcome in his case. See
supra, p. 2-3. Moreover, for his continuing detention without charge to be lawful
after nearly two decades, the burden-balancing approach of Mathews v. Eldridge
mandates more procedural protections than he received in his first hearing. See in-
fra, p. 11-12. There was simply no basis for the panel to avoid deciding whether
the clause applies at Guantanamo, as this Court has repeatedly done over recent
years. See, e.g., Aamer v. Obama, 742 F.3d 1023, 1039 (D.C. Cir. 2014); Qassim,

927 F.3d at 530.
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II.  The Panel Failed to Engage with Ali’s Substantive Due Process Claims

Ali’s primary substantive due process argument was that the Supreme
Court’s civil commitment jurisprudence mandates that continuing noncriminal de-
tention of this length cannot be justified solely by past conduct or association. Ra-
ther, the government must justify detention by articulating a specific, present dan-
ger justifying continued detention, supported by clear and convincing evidence. Br.
26-27, 29-30 (citing, inter alia, Kansas v. Hendricks, 521 U.S. 346 (1997); United
States v. Salerno, 481 U.S. 739 (1987)). As noted at argument, Tr. 31-36, analysis
of Ali’s claim might well require shaping on remand, but the minimum require-
ments are clear: the putative danger would have to be articulated and individual-
ized, not presumed (as in traditional law of war detentions in an international
armed conflict); forward-looking rather than solely rooted in past conduct; and—
while some deference to executive expertise and predictive judgments might be
due—rebuttable by the detainee. Tr. 72-74. Review must be periodic, and proof by
clear and convincing evidence. Finally, the process would need to be a judicial
one, not an executive review. Br. 30; Reply 19; Tr. 36.

The panel engaged with none of this analysis. Without deciding the question
of whether due process reaches Guantanamo, the panel held that “under binding
circuit precedent the Due Process Clause’s substantive protections would offer

[Ali] no help.” 959 F.3d at 369. The panel opinion then reasoned that panels of this
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Court and Congress have accepted that the AUMF authorizes detention until the
end of hostilities as “recognized by the law of war and ... precedent.” But what the
AUMF or laws of war might permit if they were standing alone is not dispositive
of what limitations the Due Process Clause might apply to cabin that continuing
detention authority two decades hence. Id. at 370; Hussain v. Obama, 572 U.S.
1079, 1080 (2014) (Breyer, J., respecting denial of certiorari) (Supreme Court has
not yet decided full reach of AUMF or whether “either [it] or the Constitution lim-
its the duration of detention”).

The panel went on to hold that “the fact that hostilities have endured for a
long time, without more,” does not violate substantive due process in light of the
dangers the Periodic Review Board has found to be associated with his release.”
959 F.3d at 371. That impermissibly ties Ali’s due process claims to the whims of
an entirely-discretionary executive review, utilizing a deeply problematic process
contaminated with torture evidence.? Tr. 36-39. Supreme Court precedent authoriz-
ing noncriminal detentions requires judicial—not executive—review of the neces-
sity of continuing detention.

Indeed, the panel appears to blame Ali for not participating in his most re-
cent review, 959 F.3d at 371, despite these flaws and the pendency of this litiga-

tion. The panel concluded by placing the burden of proving non-dangerousness on

2 These and many other flaws of the PRB process are admirably summarized

in an amicus brief filed by Human Rights First (Doc. 1789097).
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Ali, rather than on the government: “Ali has provided no sound basis for conclud-
ing that either his ability or desire to rejoin opposing forces has diminished.” 959
F.3d at 371. That reverses the burdens set forth in the Supreme Court’s civil com-
mitment cases. Br. 29; Amicus Br. of Prof. Janus (Doc. 1789245) at 17-19 (citing
Foucha v. Louisiana, 504 U.S. 71, 82 (1992)). The panel’s analysis is a rationaliza-
tion for continued detention by executive fiat, not the searching judicial inquiry
substantive due process requires.

I11.  This Court’s Prior Opinions Do Not Foreclose Ali’s Procedural Due
Process Claims

Ali argued that various rules of evidence applied in his initial hearing were
inconsistent with procedural due process (despite the fact that past panels of this
Court, applying only the Suspension Clause analysis mandated by Boumediene,
had accepted them). Two of these rules had an outsized impact in the prior litiga-
tion upholding Ali’s detention: (1) application of a permissive approach to hearsay,
rather than requiring the government to demonstrate for each item reliability and
the burden of producing non-hearsay evidence, as the due process clause requires;
and (2) permitting the government to meet the legal detention standard by a mere

preponderance of the evidence, rather than clear and convincing evidence. Br. 4.2

3 Ali also objected to the “rule” that being captured at a “guesthouse” provid-

ed overwhelming proof of detainability; the presumption of regularity; and the
“conditional probability” theory. Br. 27-209.

10
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Ali argued that due process “bar[s] unreliable hearsay and...require[s] con-
frontation where feasible” (i.e., absent a showing of good cause), Tr. 10, a standard
consistent with the original 2008 Case Management Order issued by Judge Hogan
in these cases.” That is hardly a “wholesale” demand for application of all domestic
due process precedents, “without any qualifications,” as the panel opinion claimed.
Ali, 959 F.3d at 368.° Indeed, rejecting the panel’s approach, Qassim effectively
directed the district court to examine the same due process precedents that Ali re-
lies on for the proposition that the Due Process Clause limits the admission of
hearsay. See Qassim, 927 F.3d at 531; Gagnon v. Scarpelli, 411 U.S. 778, 782 &
782 n.5 (1973); Morrissey v. Brewer, 408 U.S. 471, 488-89 (1972); Tr. 10.

Ali advanced two arguments for the application of a clear and convincing
evidence standard rather than the preponderance standard actually applied to his
case: first, that the civil commitment standards that follow from his substantive due
process arguments require it, Br. 20-23, 29-30, and second, as a matter of proce-

dural due process, that the passage of time increases the burden on the detainee

4 See In re Guantanamo Bay Detainee Litigation, Misc. No. 08-442, 2008 WL
4858241 at *3, § 11.C (D.D.C. Nov. 6, 2008).

° The panel opinion, citing Tr. 13:5-7, states that in seeking new procedural

protections, undersigned counsel is “absolutely” “asking for a broader rule” than
one that just resolves Ali’s case. That is an obviously incorrect interpretation; in
context, counsel’s “absolutely” is clearly signaling agreement with the statement
“Mr. Ali’s illustrative of a problem,” Tr. 13:5-6, as the remainder of the answer
details the specific impact of the dubious hearsay admissions and preponderance
standard on the outcome of Ali’s initial habeas hearing.

11
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that must be balanced against government interests in the analysis required by
Mathews v. Eldridge, 424 U.S. 319 (1976). Br. 26-27, 30 n.20.® Any such balanc-
ing test clearly requires close attention to context in application, but the nature of
the balancing required is dictated by Mathews. And in the eighteenth year of deten-
tion, Mathews mandates that the calculus should be weighted differently than in the
first weeks or months of detention: the process due should increase with the pas-
sage of time, particularly in an unconventional conflict which will have, by defini-
tion, no clear ending point. Cf. Rasul v. Bush, 542 U.S. 466, 488 (2004) (Kennedy,
J., concurring) (“as the period of detention stretches from months to years, the case
for continued detention to meet military exigencies becomes weaker”).

The panel categorically rejected all of Ali’s specific procedural due process

arguments as foreclosed as a matter of law by circuit precedent on their merits.”

6 Ali’s claims modeled on civil commitment standards combine elements of

procedural due process with substantive due process—for example, the use of the
clear and convincing evidence standard. Tr. 4, 31. His substantive due process
claims cannot be reached under the Suspension Clause.

! The panel first claimed to find that Ali’s procedural arguments were not pre-

sented in sufficient context and application to be decided in his favor. See 959 F.3d
at 368-69. If that were so, the panel should have remanded the issues. Ali could
renew his claims below, and the eleven additional detainees with similar claims
pending in the district court could do so as well. While this Court certainly has the
power to address the question of what specific process was due, Ali’s initial en
banc petition and merits briefs all stated that that question was appropriate for re-
mand in light of the fact that the district courts had been to date unreceptive to the
arguments that (1) the Kiyemba dictum was dictum and (2) that this Court’s prior

12
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That conclusion was error. It is true that various past panels of this Court have en-
dorsed broad acceptance of hearsay, the preponderance standard, and various other
procedural rules on “constitutional” grounds. But, as noted at argument, Tr. 8, none
of those earlier cases—al Bihani, Al Odah, Awad, Latif, or the prior appeal in this
case®—were argued and decided on due process grounds. In each case the parties
assumed the Due Process Clause did not apply.® That is unsurprising, given that
the district courts generally viewed the Kiyemba dictum as binding. Br. 10; Tr. 14.
But the consequence was that the only constitutional arguments considered by
those prior panels of this Court were those flowing from the Suspension Clause-
based standard set forth in Boumediene: whether the detainee has a “meaningful

opportunity” to correct factual errors, challenge the sufficiency of the govern-

procedural decisions did not encompass due process considerations. See Pet’n for
Initial Hrg. En Banc at 10; Br. 10-11; Reply 23.

8 See Al-Bihani v. Obama, 590 F.3d 866 (D.C. Cir. 2010); Al Odah v. United
States, 611 F.3d 8 (D.C. Cir. 2010); Awad v. Obama, 608 F.3d 1 (D.C. Cir. 2010);
Latif v. Obama, 666 F.3d 746 (D.C. Cir. 2011); Ali v. Obama, 736 F.3d 542 (D.C.
Cir. 2013).

? See Appendix C (indexing detainee briefs). In Bihani, a barely-developed

reference was made to due process, see Pet. Br. (Jun. 10, 2009) at 47, 50-51, but
never mentioned in the opinion or subsequent en banc petition. A majority of the
en banc Court agreed that the discussion of whether the procedures used were con-
stitutional was unnecessary to the resolution of the case. See Al-Bihani v. Obama,
619 F.3d 1 (D.C. Cir. 2010) (Sentelle, J., joined by six other judges, concurring in
denial of en banc) (citing 590 F.3d at 883-85 (Williams, J., concurring in the
judgment)).

13
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ment’s evidence, and admit exculpatory evidence, Boumediene, 553 U.S. at 779,
786. (Based on its briefing in another appeal, the Government appears to agree.™)

The panel’s contrary conclusion overreads this Court’s precedents in al Bi-
hani, Al Odah, Awad, Latif, and the prior appeal in this case, which are all properly
read (at most) as Suspension Clause holdings without implications for the scope of
procedural due process that detainees in Ali’s situation should be entitled to. In
other words, it was entirely correct for Qassim to hold that that the question wheth-
er the Constitution demanded more than the limited procedural protections that had
been applied by the district courts to date had not been resolved by any of this Cir-
cuit’s cases. See Ali, 959 F.3d 368 (citing Qassim, 927 F.3d at 530). But the consti-
tutional provision that poses open questions is the Due Process Clause, not the
Suspension Clause—if one assumes Boumediene marks the outer limit of the Sus-
pension Clause’s protections.

Whether the Suspension Clause might require more is not entirely clear from
Boumediene itself, which noted that the Suspension Clause at minimum protected
the writ as it existed at the Founding. 553 U.S. at 746; id. at 752 (holding not dic-

tated by common law). But it is difficult to interpret the broad statements in this

10 See Gov’t Br., Al-Hela v. Trump, Case No. 19-5079 (D.C. Cir. filed Dec. 5,
2019) (Doc. 1818985), at 55 (Circuit precedent rejected Hela’s arguments “in in-
terpreting Boumediene’s ‘meaningful opportunity’ standard”); id. at 57 (Court has
“already held” existing hearsay rules “satisfy the Suspension Clause”). The Gov-
ernment argued Hela waived any due process objection to hearsay admissions in
any event. Id. at 57-58.

14
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Court’s earlier panel opinions that certain procedural standards are “constitutional”
to mean anything other than that the Suspension Clause was satisfied by the proce-
dures challenged in those cases. See, e.g., Latif, 666 F.3d at 754 (“constitutional
right to habeas [does not] preclude” presumption of regularity); Al Odah, 611 F3d
at 13 (preponderance); Awad, 608 F.3d at 10 (same)."*

Despite the panel’s complaint that Ali’s challenge was insufficiently cali-
brated to his case, it is unclear what would be left to litigate in a more narrowly-
framed challenge to the procedures used to hear his case initially. The conclusion
that these decade-old opinions, litigated without reference to the Due Process
Clause, foreclose relief also entirely contradicts Qassim’s assertion that “Circuit
precedent leaves open and unresolved the question of what constitutional proce-
dural protections apply to the adjudication of detainee habeas corpus petitions, and
where those rights are housed in the Constitution (the Fifth Amendment’s Due
Process Clause, the Suspension Clause, both, or elsewhere).” 927 F.3d at 530. At
minimum this Court should make clear that the question of whether procedural due
process applies to Guantanamo remains open for further development below.

CONCLUSION
Ali has been held for more than eighteen years without charge. Absent judi-

cial intervention and the application of due process limits to his continuing indefi-

' Those holdings must also be viewed as limited by the parties’ arguments

regarding the scope of the Suspension Clause.

15
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nite detention, he is increasingly likely to die at Guantdnamo based on a burden of
proof no more rigorous than what is required to prove negligence. That burden in
turn has been met with evidence of essentially unknown provenance and untested
reliability. Our Constitution demands better of us.

This Court should reconsider his appeal, and decide that the Due Process
Clause applies to his detention.
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2002. In this appeal, Ali asks the court to hold
that the Fifth Amendment’s Due Process Clause
categorically applies in full to detainees at
Guantanamo Bay, and that his ongoing detention
violates both the procedural and substantive as-
pects of the Due Process Clause. Those broad
arguments are foreclosed by circuit precedent.
To be sure, whether and which particular aspects
of the Due Process Clause apply to detainees at
Guantanamo Bay largely remain open questions
in this circuit. So too does the question of what
procedural protections the Suspension Clause
requires. But Ali has eschewed any such cali-
brated or as-applied constitutional arguments in
this case. For those reasons, the district court’s
denial of Ali’s petition for a writ of habeas cor-
pus is affirmed.

|
A

Shortly after the September 11, 2001 terrorist
attacks, Congress passed the Authorization for
Use of Military Force (“AUMF”), Pub. L. No.
107-40, 115 Stat. 224 (2001). That law empow-
ers the President “to use all necessary and ap-
propriate force against those nations, organiza-
tions, or persons he determines planned,
authorized, committed, or aided the terrorist at-
tacks that occurred on September 11, 2001[.]” Id.
8§ 2(a), 115 Stat. at 224. This includes the deten-
tion of “those who are part of forces associated
with Al Qaeda or the Taliban[.]” Al-Madhwani v.
Obama, 642 F.3d 1071, 1073-1074 (D.C. Cir.
2011) (quoting Al-Bihani v. Obama, 590 F.3d
866, 872 (D.C. Cir. 2010)); see also Hamdi v.
Rumsfeld, 542 U.S. 507, 516, 518-519, 124 S.Ct.
2633, 159 L.Ed.2d 578 (2004) (plurality opin-
ion).

Congress subsequently passed the National De-
fense Authorization Act for Fiscal Year 2012,
Pub. L. No. 112-81, 125 Stat. 1298 (2011). That
Act “affirms that the authority of the President to
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use all necessary and appropriate force pursuant
to the [AUMF] includes the authority for the
Armed Forces of the United States to detain
covered persons” until “the end of the hostilities
authorized by the [AUMF].” Id. § 1021(a),
(c)(2), 125 Stat. at 1562. The National Defense
Authorization Act defines “covered persons” to
include those “who planned, authorized, com-
mitted, or aided the terrorist attacks that occurred
on September 11, 2001, or harbored those re-
sponsible for those attacks,” or who were “part of
or substantially supported al-Qaeda, the Taliban,
or associated forces that are engaged in hostili-
ties against the United States or its coalition
partners[.]” Id. § 1021(b), 125 Stat. at 1562.

B

Ali is an Algerian citizen. He was captured by
United States and Pakistani forces in March 2002
during a raid of a four-bedroom guesthouse in
Faisalabad, Pakistan. Ali v. Obama (Ali Il), 736
F.3d 542, 543 (D.C. Cir. 2013). Ali kept trou-
bling company there. At the time of the raid, he
was living with the al Qaeda facilitator Abu
Zubaydah and several of Zubaydah’s compatri-
ots, including “four former trainers from a ter-
rorist training camp in Afghanistan, multiple
experts in explosives, and an individual who had
fought alongside the Taliban.” 1d. The guest-
house also contained “a device typically used to
assemble remote bombing devices” and “docu-
ments bearing the designation “al Qaeda[.]’ ” Id.

In June 2002, the United States transferred Ali to
the Naval Base at Guantanamo *367 Bay. Ali 11,
736 F.3d at 543. A few years later, Ali filed a
petition for habeas corpus in the United States
District Court for the District of Columbia chal-
lenging his designation and detention as an en-
emy combatant. Ali v. Obama (Ali I), 741 F.
Supp. 2d 19, 21 (D.D.C. 2011). The district court
denied the petition. Id. at 27. Applying a pre-
ponderance of the evidence standard, the district
court concluded that Ali was a member of
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Zubaydah’s forces, which the district court found
was an “associated force” of al Qaeda and the
Taliban within the meaning of the AUMF. Id. at
25, 27; see also Pub. L. No. 107-40, § 2(a), 115
Stat. at 224. The district court further found that
Ali’s capture in the same guesthouse as
Zubaydah, combined with evidence that Ali was
taking English lessons through one of
Zubaydah’s training programs while there, was
enough to establish his membership in that force.
Ali I, 741 F. Supp. 2d at 25-26. The court also
credited government evidence “placing [Ali]
with Abu Zubaydah’s force in various places in
Afghanistan prior to his stay at the Faisalabad
guesthouse.” Id. at 26. And Ali’s membership in
Zubaydah’s force was “corroborated further by
[his] own admission—when he was first inter-
rogated—that he had gone to Afghanistan to
fight in the jihad against the U.S. and its Allied
forces.” Id.

This court affirmed, concluding that Ali’s pres-
ence in the “terrorist guesthouse” alongside other
terrorist combatants strongly supported the dis-
trict court’s finding that he was an enemy com-
batant. Ali I, 736 F.3d at 545-546. Among other
things, Ali’s presence in the company of senior
leaders of Zubaydah’s force, the duration of Ali’s
stay, his participation in English lessons while
there, and the presence of documents and
equipment associated with terrorist activity to-
gether provided weighty and substantial grounds
for finding Ali to be an enemy combatant. Id. at
546.

On January 11, 2018, Ali joined several other
Guantanamo detainees in filing renewed habeas
petitions arguing that their continued detention
violated the Due Process Clause and the AUMF.
The district court subsequently denied Ali’s ha-
beas petition.

First, the district court held that detainees at
Guantanamo Bay are not entitled to the protec-
tions of the Due Process Clause. The court also
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held that, even assuming the Due Process Clause
applied, Ali’s rights were not violated. The court
reasoned that circuit precedent foreclosed Ali’s
procedural arguments that (1) the government
must show by clear and convincing evidence that
he remains a threat to national security, (2) gov-
ernment evidence is not entitled to a presumption
of regularity, and (3) hearsay evidence should be
inadmissible in AUMF detention proceedings.
The court also rejected Ali’s substantive due
process argument that his continuing detention
no longer served its ostensible purpose.

Second, the district court rejected Ali’s argument
that his continuing detention exceeds the scope
of the AUMF. The district court read the AUMF
to authorize the detention of enemy combatants
until the hostilities authorized by that statute
cease and found that hostilities against al Qaeda
and the Taliban were ongoing.

Ali appealed, seeking initial consideration en
banc. This court denied initial en banc review.
Ali v. Trump, No. 18-5297, 2019 WL 850757
(D.C. Cir. Feb. 22, 2019).

We review the district court’s factual determi-
nations for clear error and its ultimate decision to
grant or deny habeas relief de novo. *368 Latif v.
Obama, 677 F.3d 1175, 1178 (D.C. Cir. 2012);
see also Barhoumi v. Obama, 609 F.3d 416, 423
(D.C. Cir. 2010).

A

The district court’s decision that the Due Process
Clause is categorically inapplicable to detainees
at Guantanamo Bay was misplaced. See Qassim
v. Trump, 927 F.3d 522, 524 (D.C. Cir. 2019).
The Supreme Court’s decision in Boumediene v.
Bush, 553 U.S. 723, 128 S.Ct. 2229, 171 L.Ed.2d
41 (2008), unequivocally held that Guantanamo
Bay detainees must be afforded those procedures
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necessary to ensure “meaningful review” of the
lawfulness of their detention, id. at 783, 128
S.Ct. 2229. See Qassim, 927 F.3d at 524. In par-
ticular, detainees are constitutionally entitled to
“those ‘procedural protections’ ” that are “nec-
essary (i) to ‘rebut the factual basis for the Gov-
ernment’s assertion that [the detainee] is an
enemy combatant’; (ii) to give the prisoner ‘a
meaningful opportunity to demonstrate that he is
being held pursuant to the erroneous application
or interpretation of relevant law’; and (iii) to
create a record that will support ‘meaningful
review’ ” by federal courts. Id. at 528-529
(formatting modified) (quoting Boumediene, 553
U.S. at 779, 783, 128 S.Ct. 2229).}

In identifying those constitutional protections for
detainees, the Supreme Court pointed both to the
Constitution’s guarantee of habeas corpus, U.S.
CONST. art. I, 8 9, cl. 2 (commonly known as
the Suspension Clause), and the Due Process
Clause. Boumediene, 553 U.S. at 771-792, 128
S.Ct. 2229; see Qassim, 927 F.3d at 529.

Circuit precedent has not yet comprehensively
resolved which “constitutional procedural pro-
tections apply to the adjudication of detainee
habeas corpus petitions,” and whether those
“rights are housed” in the Due Process Clause,
the Suspension Clause, or both. Qassim, 927
F.3d at 530.

In this case, Ali has chosen not to ground any of
his claims for procedural protections in the
Suspension Clause. So that issue is not before us.
Instead, Ali’s main argument puts all of his eggs
in one constitutional basket. He argues that the
Due Process Clause’s procedural and substantive
requirements apply wholesale, without any
qualifications, to habeas corpus petitions filed by
all Guantanamo detainees. Ali Br. 12 (“The Due
Process Clause [a]pplies at Guantanamo[.]”); id.
13-14 (“After Boumediene, it inescapably fol-
lows that the Due Process Clause also ap-
plies—in the same measure as the Suspension
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Clause—at Guantanamo to constrain certain
executive branch actions.”); see also Ali Reply
12-13; Oral Arg. Tr. 4:6-12, 7:11-15, 13:5-7 (in
seeking new procedural protections, counsel is
“absolutely” “asking for a broader rule” than one
that just resolves Ali’s case); id. 20:2—21:6.2

That argument sweeps too far.

*369 For starters, the argument is in substantial
tension with the Supreme Court’s more cali-
brated approach in Boumediene, which tied the
constitutional protections afforded to Guan-
tanamo Bay detainees’ habeas corpus proceed-
ings to their role in vindicating the constitutional
right to the Great Writ and the judicial role in
checking Executive Branch overreach. See 553
U.S. at 798, 128 S.Ct. 2229 (“[P]etitioners may
invoke the fundamental procedural protections of
habeas corpus.”); id. at 779-783, 793-795, 128
S.Ct. 2229. The court stressed that the scope of
constitutional protections must “turn on objec-
tive factors and practical concerns, not formal-
ism.” Id. at 764, 128 S.Ct. 2229. Yet Ali argues
for only a formal and unyielding line.

Ali’s argument that the Due Process Clause’s
substantive protections apply with full force to
all detainees at Guantanamo Bay also runs
crosswise with this court’s decision in Kiyemba
v. Obama, which held that, for Guantanamo Bay
detainees, the claimed substantive due process
right to release into the United States had no
purchase because a noncitizen who seeks ad-
mission to the United States generally “may not
do so under any claim of right.” 555 F.3d 1022,
1027 (D.C. Cir. 2009), vacated and remanded,
559 U.S. 131, 130 S.Ct. 1235, 175 L.Ed.2d 1070,
reinstated in relevant part, 605 F.3d 1046, 1047-
1048 (D.C. Cir. 2010). That case refutes Ali’s
claim that the substantive protections of the Due
Process Clause apply across the board to all
Guantanamo Bay detainees. And Ali has ab-
stained from pressing any more gradated or
as-applied Due Process Clause argument here.
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In sum, Boumediene and Qassim teach that the
determination of what constitutional procedural
protections govern the adjudication of habeas
corpus petitions from Guantanamo detainees
should be analyzed on an issue-by-issue basis,
applying Boumediene’s functional approach. The
type of sweeping and global application asserted
by Ali fails to account for the unique context and
balancing of interests that Boumediene requires
when reviewing the detention of foreign nation-
als captured during ongoing hostilities.

B

To the extent that Ali focuses on particular cat-
egories of constitutional objections, the Due
Process Clause is of no help to him. See Associ-
ation of American R.Rs. v. United States Dep’t of
Transp., 896 F.3d 539, 544 (D.C. Cir. 2018)
(“[C]lourts must choose the narrowest constitu-
tional path to decision.”).

1

Ali argues that his continued detention for more
than seventeen years violates substantive due
process. While Ali’s detention has been quite
lengthy, under binding circuit precedent the Due
Process Clause’s substantive protections would
offer him no help.

Among other things, the substantive component
of the Due Process Clause “bars certain arbitrary,
wrongful government actions regardless of the
fairness of the procedures used to implement
them.” Foucha v. Louisiana, 504 U.S. 71, 80,
112 S.Ct. 1780, 118 L.Ed.2d 437 (1992) (quoting
Zinermon v. Burch, 494 U.S. 113, 125, 110 S.Ct.
975, 108 L.Ed.2d 100 (1990)). But only gov-
ernment action that is “so egregious, so outra-
geous, that it may fairly be said to shock the
contemporary conscience” qualifies as arbitrary
for the purposes of substantive due process. Es-
tate of Phillips v. District of Columbia, 455 F.3d
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397, 403 (D.C. Cir. 2006) (quoting *370 County
of Sacramento v. Lewis, 523 U.S. 833, 848 n.8,
118 S.Ct. 1708, 140 L.Ed.2d 1043 (1998)).

Ali contends that his ongoing detention violates
substantive due process in two ways. First, he
argues that his continued detention is driven by a
new blanket and punitive policy against releasing
detainees and, as such, is “untethered to any
ongoing, individualized purpose to detain him.”
Ali Br. 20-21. Second, Ali argues that his
“Ip]erpetual detention” based on an “eight-
een-day stay in a guest-house” shocks the con-
science. Ali Br. 23. Neither argument succeeds.

First, Ali’s detention is long because the armed
conflict out of which it arises has been long,
continuing to the present day. See Letter to
Congressional Leaders on the Global Deploy-
ment of United States Combat-Equipped Armed
Forces, 2018 DAILY COMP. PRES. DOC. NO.
00416, at 2 (June 8, 2018) (“The United States
remains in an armed conflict, including in Af-
ghanistan and against the Taliban, and active
hostilities remain ongoing.”). Given that, Ali’s
detention still serves the established law-of-war
purpose of “prevent[ing] captured individuals
from returning to the field of battle and taking up
arms once again.” See Hamdi, 542 U.S. at 518,
521, 124 S.Ct. 2633 (plurality opinion) (“[W]e
understand Congress’ grant of authority for the
use of ‘necessary and appropriate force’ to in-
clude the authority to detain for the duration of
the relevant conflict, and our understanding is
based on longstanding law-of-war principles.”);
see also Al-Alwi v. Trump, 901 F.3d 294, 297-
298 (D.C. Cir. 2018).

Ali does not dispute that hostilities authorized by
the AUMEF are ongoing. Oral Arg. Tr. 22:19-23.
And although the AUMF was initially enacted in
2001, Congress reaffirmed the government’s
interest in detaining enemy combatants by
passing the National Defense Authorization Act
in 2011. Pub. L. No. 112-81, § 1021(a), (c)(1),
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125 Stat. at 1562 (affirming “that the authority of
the President to use all necessary and appropriate
force pursuant to the [AUMF] includes the au-
thority for the Armed Forces of the United States
to detain covered persons” until the end of the
hostilities). Whatever subjective motivations Ali
might impute to the government, its original and
legitimate purpose for detaining
him—recognized by the law of war and Supreme
Court precedent—persists.

On top of that, Ali has little ground to stand on in
claiming that time has dissipated the threat he
poses. The Guantanamo Bay Periodic Review
Board has specifically reviewed Ali’s detention
no less than eight times to determine whether his
continued detention remains necessary to protect
against a significant security threat to the United
States. See generally Exec. Order No. 13,567, 76
Fed. Reg. 13,277 (March 7, 2011) (establishing
the Periodic Review Board). And each time the
Periodic Review Board has recommended con-
tinued detention because of the threat his release
would pose.’

*371 In its most recent full review of Ali’s de-
tention, the Periodic Review Board “determined
that continued law of war detention of the de-
tainee remains necessary to protect against a
continuing significant threat to the security of the
United States.” See Periodic Review Board, Un-
classified Summary of Final Determination for
ISN 685 (Feb. 28, 2019),
https://www.prs.mil/Portals/60/Documents/ISN
685/SubsequentReview1/20190228 U_ISN_68
5 _FINAL_DETERMINATION_PUBLIC.pdf
(second full review). In reaching this conclusion,
the Board “considered the detainee’s elevated
threat profile as evidenced by his prior roles in
Afghanistan and prior association[,] [t]he
Board’s inability to assess the detainee’s current
threat level due to the detainee’s refusal to par-
ticipate in meetings with his representative, the
lack of submission of any new materials by the
detainee and the detainee’s decision not to attend
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the hearing.” Id.

And in its most recent review of Ali’s case file in
January 2020, the Periodic Review Board de-
termined “by consensus” that “no significant
question [was] raised as to whether [Ali’s] con-
tinued detention [was] warranted.” Periodic Re-
view Board, File Review—Said bin Brahim bin
Umran Bakush (AG-685) (Feb. 20, 2020),
https://www.prs.mil/Portals/60/Documents/ISN
685/FileReview6/200116_U_FOUOQO_ISN685
MFR_re_Sixth_File_Review _UPR.pdf  (sixth
file review).*

Second, the fact that hostilities have endured for
a long time, without more, does not render the
government’s continued detention of Ali a shock
to the conscience, in light of the dangers the Pe-
riodic Review Board has found to be associated
with his release.

Ali attempts to downplay his connection to
Zubaydah’s force by characterizing it as an
“eighteen-day stay in a guesthouse.” Ali Br. 23.
But that is a long time to be in the company of
senior terrorist leaders. Nor does Ali dispute that
he was actively studying in their English pro-
gram while there, acquiring a skill that would
have equipped him to harm the United States.
See Ali Il, 736 F.3d at 548 (“[T]he record in-
cluded evidence that leaders of Abu Zubaydah’s
force provided English language training to help
prepare their members to better infiltrate Eng-
lish-speaking areas and launch successful ter-
rorist attacks.”). Finally, Ali has provided no
sound basis for concluding that either his ability
or his desire to rejoin opposing forces has di-
minished.
*372

2
Ali also argues that, as a matter of procedural due

process, the extended duration of the govern-
ment’s detention of detainees at Guantanamo
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Bay requires the government to show, by clear
and convincing evidence, that continued deten-
tion is necessary to avoid specific, articulable
dangers. He further contends that the Due Pro-
cess Clause precludes the use of hearsay evi-
dence and bars the presumption of regularity
with respect to the government’s evidence. Cir-
cuit precedent forecloses each of those argu-
ments.

To begin with, we have repeatedly held that, to
uphold an order of detention, the individual’s
status as an enemy combatant need only be
proved by a preponderance of the evidence. See,
e.g., Uthman v. Obama, 637 F.3d 400, 403 n.3
(D.C. Cir. 2011) (“Our cases have stated that the
preponderance of the evidence standard is con-
stitutionally sufficient and have left open
whether a lower standard might be adequate to
satisfy the Constitution’s requirements for war-
time detention.”); Awad v. Obama, 608 F.3d 1,
11 (D.C. Cir. 2010) (“Lest there be any further
misunderstandings, let us be absolutely clear. A
preponderance of the evidence standard satisfies
constitutional requirements in considering a ha-
beas petition from a detainee held pursuant to the
AUME.”); see also Al-Bihani, 590 F.3d at 878.

The same holds true for the use of hearsay evi-
dence during habeas corpus and other detention
proceedings. See Al-Bihani, 590 F.3d at 879.

As for the presumption of regularity, it is not at
all clear that the presumption has even been used
in Ali’s case. See Ali I, 741 F. Supp. 2d at 25-27
(setting forth the district court’s factual findings
and its conclusion that Ali was a member of
Zubaydah’s force); see also Barhoumi, 609 F.3d
at 423 (“We review the district court’s findings
of fact for clear error[.]”). In any event, this
court’s cases have also expressly granted a pre-
sumption of regularity to certain government
evidence. See Latif v. Obama, 666 F.3d 746, 755
(D.C. Cir. 2011).
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The bottom line is that we are not at liberty to
rewrite circuit precedent in the way Ali desires.
See LaShawn A. v. Barry, 87 F.3d 1389, 1395
(D.C. Cir. 1996) (en banc) (“One three-judge
panel ***does not have the authority to overrule
another three-judge panel of the court.”).

Ali responds that, despite these precedents, a
new balancing under Mathews v. Eldridge, 424
U.S. 319, 96 S.Ct. 893, 47 L.Ed.2d 18 (1976), is
necessary because, as his detention drags on, the
government’s asserted security interest in his
continued detention grows weaker while his lib-
erty interest grows stronger. See Rasul v. Bush,
542 U.S. 466, 488, 124 S.Ct. 2686, 159 L.Ed.2d
548 (2004) (Kennedy, J., concurring) (“[A]s the
period of detention stretches from months to
years, the case for continued detention to meet
military exigencies becomes weaker.”). In other
words, according to Ali, a new balancing analy-
sis is in order because any assumption that war-
time detention will be temporary “has long since
dissipated” given the prolonged hostilities. Ali
Br. 25.

That argument does not extract Ali from the
force of binding circuit precedent. In developing
the procedures applicable to AUMF challenges,
this court contemplated that detentions could last
for the duration of hostilities. See Uthman, 637
F.3d at 402 (“The AUMF, among other things,
authorizes the Executive Branch to detain for the
duration of hostilities those individuals who are
part of al Qaeda or the Taliban.”); Awad, 608
F.3d at 11 (explaining that the government’s
“authority to detain an enemy combatant is not
dependent on whether an individual would pose
a threat to the *373 United States or its allies if
released but rather upon the continuation of hos-
tilities”). The length for which hostilities might
continue was uncertain then and continues to be
uncertain now. And this court’s ruling on Ali’s
initial habeas petition expressly recognized that
Ali may be detained for an extended, and un-
certain, period of time:
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We are of course aware that this is a
long war with no end in sight. We un-
derstand Ali’s concern that his mem-
bership in Zubaydah’s force, even if it
justified detention as an enemy com-
batant for some period of time, does not
justify a “lifetime detention.” But the
2001 AUMF does not have a time limit,
and the Constitution allows detention of
enemy combatants for the duration of
hostilities.

Ali 11, 736 F.3d at 552 (emphasis added) (citation
omitted).

Indeed, Ali agrees that, if the hostilities covered
by the AUMF were a more traditional type of
war that continued for this same length of time,
there would be no substantive due process ob-
jection to continued detention. Oral Arg. Tr.
21:15-19. Yet Ali cites no authority suggesting
that the form of hostilities that enemy combat-
ants undertake changes the law of war’s author-
ization of their continued detention, especially
when, as here, the government has found that the
threat Ali poses continues.

C

Finally, Ali argues that this court may avoid the
substantive and procedural due process issues
altogether by applying the canon of constitu-
tional avoidance and construing the AUMF to
limit the duration of detentions. See, e.g.,
Zadvydas v. Davis, 533 U.S. 678, 689, 121 S.Ct.
2491, 150 L.Ed.2d 653 (2001) (“[I]t is a cardinal
principle of statutory interpretation *** that
when an Act of Congress raises a serious doubt
as to its constitutionality,” courts must “ascertain
whether a construction of the statute is fairly
possible by which the question may be avoid-
ed.”) (formatting modified). But because the
specific constitutional claims that Ali presses
have already been considered and rejected by
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circuit precedent, there are no constitutional
rulings to be avoided.

For all of those reasons, the district court’s denial
of Ali’s petition for a writ of habeas corpus is
affirmed.

So ordered.

Randolph, Senior Circuit Judge:

I concur only in the judgment. | do so because
Qassimv. Trump, 927 F.3d 522 (D.C. Cir. 2019),
on which the majority relies, cannot be recon-
ciled with the law of this circuit or with the Su-
preme Court’s interpretation of the Constitution.

Qassim announced that “Circuit precedent leaves
open and unresolved” the question whether de-
tainees at the Guantanamo Bay Naval Station in
Cuba are entitled to the “procedural” due process
protections of the Fifth Amendment even though
circuit precedent foreclosed “substantive” due
process claims. 927 F.3d at 530. That depiction
of circuit precedent was not accurate and, more
important, it contradicted decisions of the Su-
preme Court. Rather than “open and unre-
solved,” it is “well established” that the protec-
tions of the Fifth Amendment’s Due Process
Clause “do not extend to aliens outside the ter-
ritorial boundaries” of the United States, in-
cluding those held at Guantanamo Bay.
Zadvydas v. Davis, 533 U.S. 678, 693, 121 S.Ct.
2491, 150 L.Ed.2d 653 (2001).

*374 To explain my position | begin where
Qassim and today’s majority opinion should
have begun — with the Supreme Court’s inter-
pretation of the Due Process Clause. | follow a
well-marked path. See Qassim v. Trump, 938
F.3d 375, 376 (D.C. Cir. 2019) (Henderson and
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Rao, JJ. dissenting from denial of en banc re-
view); see also Hernandez v. United States, 785
F.3d 117, 125-28 (5th Cir. 2015) (Jones, J. con-
curring).!

1. Johnson v. Eisentrager, 339 U.S. 763, 70
S.Ct. 936, 94 L.Ed. 1255 (1950)

The Supreme Court’s seminal decision in Ei-
sentrager, rendered in the twilight of World War
Il, interpreted the Due Process Clause of the
Fifth Amendment to the Constitution. That well
known Clause states: “nor shall any person ... be
deprived of life, liberty, or property, without due
process of law.” U.S. Const. amend. V (emphasis
added).

The lower court in Eisentrager — which hap-
pened to be the D.C. Circuit — ruled that “any
person” in the Due Process Clause included “an
enemy alien deprived of his liberty” by the
United States “anywhere in the world.” 339 U.S.
at 767, 782, 70 S.Ct. 936.% The Supreme Court in
Eisentrager firmly rejected that interpretation.
Eisentrager’s holding was clear, it was precise,
and it was contrary to Qassim: a nonresident
alien enemy detained by the United States out-
side of our sovereign territory was, the Court
decided, not “any person” within the meaning of
the Fifth Amendment and therefore not entitled
to the protections of the Due Process Clause. Id.
at 782-85, 70 S.Ct. 936.

The Qassim court paid no attention to the Su-
preme Court’s interpretation of “any person” in
the Fifth Amendment. There is no good expla-
nation for this omission. The Supreme Court’s
ruling made it irrelevant whether the alien’s
claim was one of “procedural” due process or
“substantive” due process. Under Eisentrager, it
was the status of the individual as an alien enemy
held outside the United States, not the nature of
his claims, that barred application of the Due
Process Clause. As | will discuss in a moment,
when the Supreme Court years later considered
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Eisentrager again, it put the case on precisely
that footing.

In light of Eisentrager, whether an alien enemy
held at Guantanamo Bay® may invoke *375 the
Due Process Clause is not — to use Qassim’s
words — “open and unresolved.” Even so, the
Qassim panel insisted that its opinion “explains
in detail its consistency with” Eisentrager.* It did
nothing of the sort.

Qassim relegated Eisentrager to a footnote. The
footnote gave the case citation and appended a
brief parenthetical. The parenthetical was mis-
leading. It described Eisentrager as having de-
cided “that enemy aliens engaged in hostile ac-
tion against the United States have no immunity
from military trial.” 927 F.3d at 529 n.5. There is
not a word about the Supreme Court’s interpre-
tation of “any person” in the Due Process Clause.
In today’s opinion, the majority does not even
cite Eisentrager, let alone explain how it can
possibly be squared with Qassim.

To sum up, Eisentrager’s holding gives the lie to
Qassim’s assertion that it was an open question
whether Guantanamo detainees were entitled to
due process, procedural or otherwise.’

Neither the Qassim opinion nor the majority
opinion in this case can be rationalized on the
basis that Boumediene v. Bush, 553 U.S. 723,
128 S.Ct. 2229, 171 L.Ed.2d 41 (2008), rendered
Eisentrager’s Fifth Amendment holding a dead
letter. First of all, before Qassim we had already
decided that Boumediene did not “disturb exist-
ing law governing the extraterritorial reach of
any constitutional provisions, other than the
Suspension Clause.” Rasul v. Myers, 563 F.3d
527, 529 (D.C. Cir. 2009) (per curiam). That is,
Boumediene was “ ‘explicitly confined” ” to the
Suspension Clause and did not disturb
“Eisentrager and its progeny.” Id. at 529. See
also United States v. Bahlul, 840 F.3d 757, 796
(D.C. Cir. 2016) (Millett, J., concurring) (quot-
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ing Rasul).®

Perhaps the Qassim court believed that
Boumediene eroded Eisentrager’s precedential
value because Boumediene stated that “there are
critical differences between Landsberg Prison,
circa 1950, and the United States Naval Station
at Guantanamo Bay in 2008.” 553 U.S. at 768,
128 S.Ct. 2229. Boumediene added that Guan-
tanamo Bay “is no transient possession” and is in
“every practical sense” “within the constant ju-
risdiction of the United States.” 553 U.S. at
768-69, 128 S.Ct. 2229.

But Qassim made no attempt to distinguish Ei-
sentrager on this basis. More, Guantanamo Bay
is not within the sovereign *376 territory of the
United States, and its legal status is not for the
courts to decide. See note 5, supra. More still,
immediately after declaring that the naval station
“is no transient possession,” Boumediene once
again made clear that the scope of its opinion
concerned only the Suspension Clause. See 553
U.S. at 769, 128 S.Ct. 2229 (acknowledging that
“there are costs to holding the Suspension Clause
applicable in a case of military detention abroad”
but distinguishing Eisentrager nonetheless).
Guantanamo’s status thus cannot be used as a
basis for expanding, sua sponte, the reach of the
Fifth Amendment.

Second, even if Boumediene somehow put Ei-
sentrager into doubt, the Qassim court failed to
heed the Supreme Court’s warning that its “de-
cisions remain binding precedent until we see fit
to reconsider them, regardless of whether sub-
sequent cases have raised doubts about their
continuing vitality.” Hohn v. United States, 524
U.S. 236, 252-53, 118 S.Ct. 1969, 141 L.Ed.2d
242 (1998). When a Supreme Court decision
“has direct application in a case, yet appears to
rest on reasons rejected in some other line of
decisions, the Court of Appeals should follow the
case which directly controls, leaving to th[e Su-
preme] Court the prerogative of overruling its
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own decisions.” Rodriguez de Quijas v. Shear-
son/Am. Express, Inc., 490 U.S. 477, 484 (1989);
see also id. at 486, 109 S.Ct. 1917 (Stevens, J.,
dissenting); Agostini v. Felton, 521 U.S. 203,
237, 117 S.Ct. 1997, 138 L.Ed.2d 391 (1997);
see also id. at 258, 117 S.Ct. 1997 (Ginsburg, J.,
dissenting); State Oil Co. v. Khan, 522 U.S. 3, 9,
20, 118 S.Ct. 275, 139 L.Ed.2d 199 (1997);
Thurston Motor Lines, Inc. v. Jordan K. Rand,
Ltd., 460 U.S. 533, 103 S.Ct. 1343, 75 L.Ed.2d
260 (1983) (per curiam).’

2. United States v. Verdugo-Urquidez, 494
U.S. 259, 110 S.Ct. 1056, 108 L.Ed.2d 222
(1990)

The ultimate issue in Verdugo-Urquidez was
“whether the Fourth Amendment applies to the
search and seizure by the United States of prop-
erty that is owned by a nonresident alien and
located in a foreign country.” 494 U.S. at 261,
110 S.Ct. 1056. Qassim was not directly con-
cerned with the Fourth Amendment and neither
are we in this case. But Qassim should have been
concerned with the reasoning the Supreme Court
used to decide that the Fourth Amendment did

not apply.

Verdugo-Urquidez discussed Eisentrager not in
a parenthetical in a footnote but in the text of the
opinion. Eisentrager, the Supreme Court wrote,
“rejected the claim that aliens are entitled to Fifth
Amendment rights outside the sovereign territory
of the United States.” 494 U.S. at 269, 110 S.Ct.
1056. To the Supreme Court, “our rejection of
the extraterritorial application of the Fifth
Amendment was emphatic,” 494 U.S. at 269,
110 S.Ct. 1056. After quoting the Eisentrager
opinion,® the *377 Verdugo-Urquidez Court
wrote this: “If such is true of the Fifth Amend-
ment, which speaks in the relatively universal
term of ‘person,” it would seem even more true
with respect to the Fourth Amendment, which
applies to ‘the people.” ” Id.
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This portion of the Verdugo-Urquidez opinion
was not dicta. It was instead an intermediate step
in the Court’s reasoning. There was nothing ex-
traneous about the Court’s comparing the Fourth
Amendment with Eisentrager’s interpretation of
the Fifth Amendment. This is why the Court in a
later case treated Verdugo-Urquidez as having
“established” that Fifth Amendment protections
“are unavailable to aliens outside our geographic
borders.” Zadvydas v. Davis, 533 U.S. 678, 693,
121 S.Ct. 2491, 150 L.Ed.2d 653 (2001).° Even if
one were to consider the Court’s Fifth Amend-
ment discussion as dicta,'® which it is not, Qas-
sim cannot be harmonized with Verdu-
go-Urquidez. Did Qassim even try to distinguish
Verdugo-Urquidez? It did not.

Qassim again relegated the Supreme Court’s
opinion to a footnote, giving the official case
citation and attaching a parenthetical stating:
“Fourth Amendment protections do not apply
extraterritorially to a search conducted within a
foreign country of property belonging to a for-
eign citizen with no voluntary connection to the
United States.” 927 F.3d at 529 n. 5. And that
was that. Qassim said not a word about the Su-
preme Court’s analysis of the Due Process
Clause or the Court’s discussion of Eisentrager,
even though both directly impacted the issue
before the Qassim court. The majority opinion in
this case follows suit.

3. Zadvydas v. Davis, 533 U.S. 678, 121 S.Ct.
2491, 150 L.Ed.2d 653 (2001)

In Zadvydas, the Supreme Court stated that: “It is
well established that certain constitutional pro-
tections available to persons inside the United
States are unavailable to aliens outside of our
geographic borders.” 533 U.S. at 693, 121 S.Ct.
2491. In support of this statement of constitu-
tional law the Court (id.) cited two cases: “See
United States v. Verdugo-Urquidez, 494 U.S.
259, 269, 110 S.Ct. 1056, 108 L.Ed.2d 222
(1990) (Fifth Amendment’s protections do not
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extend to aliens outside the territorial bounda-
ries); Johnson v. Eisentrager, 339 U.S. 763, 784,
70 S.Ct. 936, 94 L.Ed. 1255 (1950) (same).”

How did Qassim respond to the Supreme Court’s
recital of this “well established” Fifth Amend-
ment law? Once again the answer is that the
opinion did not respond. Instead, as it did with
Eisentrager and Verdugo-Urquidez, the Qassim
court tried to hide the ball. It reduced Zadvydas
to a footnote citation with a parenthetical read-
ing: “addresses the immigration power to ex-
clude aliens from *378 entering the United
States.” Qassim, 927 F.3d at 529 n. 5. This
conveyed the impression that Zadvydas had
nothing pertinent to say about the issue before
the Qassim court, which of course was not true.
Once again this portion of Zadvydas is ignored in
today’s majority opinion.

4. Precedent of the D.C. Circuit Pre-Kiyemba

Qassim’s team of attorneys candidly admitted
that the law of this circuit was against them.* On
behalf of their client in the district court, they
“entered into a stipulation with the government
disputing the allegations against him but con-
ceding that, under the existing legal standards
which denied him due process and the ability to
see and confront the evidence against him, he
could not prevail.” Qassim v. Trump, Dkt. No.
18-5148, Appellant’s Br. 10. On appeal, Qas-
sim’s attorneys conceded that circuit precedent
foreclosed his sole argument “that the Fifth
Amendment’s due process clause applies to un-
privileged enemy combatants detained at Guan-
tanamo Bay.” Qassim v. Trump, Dkt. No.
18-5148, Appellees’ Br. 4.1

Despite these concessions, the Qassim panel
reached out and decided the very issue the parties
had conceded, and decided it — obviously without
any briefing — in a way that was the opposite of
what the parties had stipulated.
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USCA Case #18-5297

Ali v. Trump, 959 F.3d 364 (2020)

The Qassim opinion devoted most of its attention
to one circuit case — Kiyemba v. Obama, 555
F.3d 1022 (D.C. Cir. 2009), vacated, 559 U.S.
131, 130 S.Ct. 1235, 175 L.Ed.2d 1070, and re-
instated as amended, 605 F.3d 1046 (D.C. Cir.
2010). Kiyemba, relying on the Supreme Court’s
opinions in Eisentrager, Verdugo-Urquidez and
Zadvydas, held that “the due process clause does
not apply to aliens without property or presence
in the sovereign territory of the United States.”
555 F.3d at 1026. According to Qassim, howev-
er, this meant only that the Guantanamo detain-
ees had no substantive due process rights, which
left open the question whether they had proce-
dural due process rights. After all, Qassim rea-
soned, only a substantive due process right was
involved in Kiyemba.

That distinction is too clever by half.** It once
again tries to divert attention from the essential
points of the Supreme Court *379 opinions in
Eisentrager, Verdugo-Urquidez and Zadvydas,
opinions on which Kiyemba and other cases from
this circuit relied. As | have explained, those
Supreme Court opinions render Qassim’s sub-
stantive-procedural dichotomy irrelevant as a
matter of constitutional law. The reason the Due
Process Clause did not apply in Kiyemba was not
that the detainees had raised a “substantive” due
process claim.** The phrase “substantive due
process” does not appear in the Kiyemba opinion.
The detainees were not entitled to the protection
of the Due Process Clause because the Supreme
Court has decided that aliens outside of the
United States do not qualify as “any person”
within the meaning of the Fifth Amendment.

In addition to the opinions of the Supreme Court,
Kiyemba relied upon five opinions of this circuit:
Pauling v. McElroy, 278 F.2d 252, 254 n.3 (D.C.
Cir. 1960) (per curiam); People’s Mojahedin
Organization of Iran v. U.S. Department of State,
182 F.3d 17, 22 (D.C. Cir. 1999); Harbury, 233
F.3d at 603; 32 County Sovereignty Committee v.
U.S. Department of State, 292 F.3d 797, 799
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(D.C. Cir. 2002); Jifry v. FAA, 370 F.3d 1174,
1182 (D.C. Cir. 2004). Each of these cases sup-
ported Kiyemba’s holding that “the due process
clause does not apply to aliens without property
or presence in the sovereign territory of the
United States.” 555 F.3d at 1026.

Qassim, although purporting to recite the law of
our circuit, completely neglected these cases
upon which Kiyemba relied. This omission is all
the more egregious because of the five circuit
precedents, four denied procedural due process
rights to aliens without property or presence in
the United States — the very issue Qassim as-
serted was an open question in our court. See
People’s Mojahedin, 182 F.3d at 22, 25; Har-
bury, 233 F.3d at 598, 604; 32 County Sover-
eignty, 292 F.3d at 798; and Jifry, 370 F.3d at
1176, 1183.

5. Precedent of the D.C. Circuit Post-Kiyemba

Qassim did cite four post-Kiyemba opinions of
this court. Its treatment of those cases is of a
piece with the rest of the Qassim opinion.

One of the four cases was Rasul v. Myers, 563
F.3d 527 (D.C. Cir. 2009). Rasul relied on the
Supreme Court opinions in Eisentrager and
Verdugo-Urquidez and concluded that “the law
of this circuit also holds that the Fifth Amend-
ment does not extend to aliens or foreign entities
without presence or property in the United
States.” 563 F.3d at 531. Rasul was a procedural
due process case. In order to fit the case into its
narrative, Qassim asserted that Rasul — and the
other post-Kiyemba cases — had each “reserved
such Due Process questions,” “such” being pro-
cedural due process. 927 F.3d at 530. That as-
sertion was not true with respect to Rasul, and it
was not true of the three other cases. Rasul did
not refuse to decide whether the detainees at
Guantanamo were entitled to procedural due
process. Rasul decided that question and plainly
held they were not so entitled. See
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USCA Case #18-5297

Ali v. Trump, 959 F.3d 364 (2020)

531. What the Qassim opinion is referring to
something quite different. It is Rasul’s statement
that whether “Boumediene has eroded the prec-
edential force of Eisentrager and its progeny ... is
not for us to determine; the Court has reminded
the lower federal courts that it alone retains the
authority to overrule its precedents.” 563 F.3d at
529.

*380 The second post-Kiyemba case is
Al-Madhwani v. Obama, 642 F.3d 1071 (D.C.
Cir. 2011). Al-Madwhani held that Guantanamo
detainees could not rely on procedural due pro-
cess, stating flatly “that the detainees at Guan-
tanamo Bay possess no constitutional due pro-
cess rights.” 642 F.3d at 1077 (citing Kiyemba)
(alterations omitted). The Al-Madwhani court
then wrote this: “Even assuming Madhwani had
a constitutional right to due process and assum-
ing the district court violated it by relying on
evidence outside the record—ypremises we do not
accept—such error would be “harmless beyond a
reasonable doubt ....” 1d. (emphasis added). The
Qassim opinion omitted the highlighted language
and by doing so, gave the false impression that
Al-Madhwani left open the question whether
procedural due process applied at Guantanamo.”

Qassim cited two other Guantanamo cases in
support of its claim that post-Kiyemba decisions
of this court had reserved the question whether
“constitutional procedural protections” applied
to the detainees. 927 F.3d at 530. As to one of
them — Aamer v. Obama, 742 F.3d 1023 (D.C.
Cir. 2014) - Qassim correctly states that the
opinion assumed “without deciding that the
constitutional right to be free from unwanted
medical treatment extends to nonresident aliens
detained at Guantanamo.” 927 F.3d at 530. The
reason why this use of Aamer is so misleading
should be apparent: whether a detainee may re-
fuse medical treatment concerns substantive not
procedural rights. The Aamer court confirmed as
much, noting that the detainees “advance two
separate substantive claims regarding the legality
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of force-feeding.” 742 F.3d at 1038.

The same objection pertains to the fourth case
Qassim cited — Kiyemba v. Obama, 561 F.3d
509, 518 n.4 (D.C. Cir. 2009) (“Kiyemba II’*). As
in Aamer, Kiyemba Il dealt explicitly and only
with substantive due process rights. The detain-
ees there asserted an “interest in avoiding torture
or mistreatment by a foreign nation” to challenge
the government’s decision to transfer them from
Guantanamo Bay to another country. 561 F.3d at
518.

“Inconsistency is the antithesis of the rule of law.
For judges, the most basic principle of jurispru-
dence is that “we must act alike in all cases of like
nature.” ” LaShawn A v. Barry, 87 F.3d 1389,
1393 (D.C. Cir. 1996) (en banc). The
law-of-the-circuit doctrine implements that
principle: the same issue presented in a later case
in the same court should lead to the same result.
Id. That doctrine, together with the Supreme
Court’s admonition that the lower courts must
adhere to the Court’s precedents without antici-
pating their overruling, were blatantly disre-
garded in Qassim. “When a decision of one panel
is inconsistent with the decision of a prior panel,
the norm is that the later decision, being a viola-
tion of fixed law, cannot prevail.” Sierra Club v.
Jackson, 648 F.3d 848, 854 (D.C. Cir. 2011).
And “it is for the Supreme Court, not us, to pro-
claim error in its past rulings, or their erosion by
its adjudications since.” Breakefield v. District of
Columbia, 442 F.2d 1227, 1230 (D.C. Cir. 1970).
For these reasons, | would affirm the district
court’s denial of Ali’s petition based on a
straightforward application of Eisentrager,
Verdugo-Urquidez, Zadvydas, and the litany of
circuit cases since Eisentrager confirming that
the Fifth Amendment does not apply to aliens
without property or presence in the United
States.
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Footnotes

1

This opinion’s references to detainees at Guantanamo Bay and the constitutional protections they
enjoy speaks only to foreign national detainees, who compose the Naval Base’s current population
in detention. We do not address what protections would apply to United States citizens or those with
similar legal ties to the United States were they to be detained at Guantanamo Bay.

Ali at one point briefly states that “at least some of the protections of the Due Process Clause must
also reach Guantanamo because there are no practical barriers that would apply[.]” Ali Br. 13. He
does not develop this argument, though, and we will not make new constitutional arguments for
counsel. See Government of Manitoba v. Bernhardt, 923 F.3d 173, 179 (D.C. Cir. 2019) (“A party
forfeits an argument by mentioning it only in the most skeletal way[.]”) (formatting modified).

See Periodic Review Board, Unclassified Summary of Final Determination for ISN 685 (July 6,
2016), https://mwww.prs.mil/Portals/60/Documents/ISN685/20160706_U_ISN_685 FINAL_DE-
TERMINATION.pdf (initial full review); Periodic Review Board, File Review—Said bin Brahim
bin Umran Bakush (AG-685) (Feb. 3, 2017), https://www.prs.mil/Portals/60/Documents/
ISN685/FileReview/170104_U_ISN685_FINAL_DETERMINATION_PUBLIC_V1.pdf (first file
review); Periodic Review Board, File Review—Said bin Brahim bin Umran Bakush (AG-685)
(Aug. 2, 2017), https://www.prs.mil/Portals/60/Documents/ISN685/FileReview2/20170802_U _
ISN_685_ FINAL_DETERMINATION_MFR_PUBLIC.pdf (second file review); Periodic Review
Board, File Review—Said bin Brahim bin Umran Bakush (AG-685) (March. 18, 2018),
https://www.prs.mil/Portals/60/Documents/ISN685/FileReview3/20180216_U_ISN_685 FINAL _
DETERMINATION_MFR_PUBLIC.pdf (third file review); Periodic Review Board, File Re-
view—Said  bin  Brahim bin  Umran Bakush (AG-685) (Aug. 13, 2018),
https://www.prs.mil/Portals/60/Documents/ISN685/FileReview4/20180717 U _FOUO_ISN685

MFR_PRB_U_PR.pdf (fourth file review); Periodic Review Board, Unclassified Summary of Final
Determination for ISN 685 (Feb. 28, 2019), https://www.prs.mil/Portals/60/Documents/
ISN685/SubsequentReview1/20190228_U_ISN_685 FINAL_DETERMINATION_PUBLIC.pdf

(second full review); Periodic Review Board, File Review—Said bin Brahim bin Umran Bakush
(AG-685) (Sept. 13, 2019), https://mwww.prs.mil/Portals/60/Documents/ISN685/FileReview5/
20190719 _U_ISN_685_UNCLASSIFIED_MFR.pdf (fifth file review); Periodic Review Board,
File Review—Said bin Brahim bin Umran Bakush (AG-685) (Feb. 20, 2020),
https://www.prs.mil/Portals/60/Documents/ISN685/FileReview6/200116 U _FOUO_ISN685 MF
R_re_Sixth_File_Review_UPR.pdf (sixth file review).

Because Ali has repeatedly been found to be unsuitable for relief, this case does not present the
question of what protections might apply to a detainee whom the Board has determined to be
suitable for release, yet who continues to be detained.

The Fifth Circuit’s en banc decision in Hernandez was vacated on other grounds by the Supreme
Court. See Hernandez v. Mesa, — U.S. ——, 137 S.Ct. 2003, 198 L.Ed.2d 625 (2017). On re-
mand, the Fifth Circuit (en banc) largely reiterated the relevant portions of Judge Jones’s 2015
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concurring opinion. See, e.g., 885 F.3d 811, 817 (5th Cir. 2018) (noting that “no federal circuit has
extended the holding of Boumediene [v. Bush, 553 U.S. 723, 128 S.Ct. 2229, 171 L.Ed.2d 41
(2008)] ... to other constitutional provisions). This most recent Hernandez Fifth Circuit decision
was affirmed by the Supreme Court.” See Hernandez v. Mesa, — U.S. ——, 140 S.Ct. 735, 206
L.Ed.2d 29 (2020).

2 See Eisentrager v. Forrestal, 174 F. 2d 961, 963-65 (D.C. Cir. 1949).

Guantanamo is not part of the sovereign territory of the United States. The Detainee Treatment Act
of 2005, Pub. L. No. 109-148, 119 Stat. 2680 (2005), so provides: “ “‘United States,” when used in a
geographic sense ... does not include the United States Naval Station, Guantanamo Bay, Cuba.”
Also, Guantanamo is not part of the United States under the Immigration and Nationality Act, 8
U.S.C. § 1101(a)(38).

Even if there were some doubt about Guantanamo Bay’s status, “[w]ho is the sovereign, de jure or
de facto, of a territory is not a judicial, but is a political question, the determination of which by the
legislative and executive departments of any government conclusively binds the judges.” Jones v.
United States, 137 U.S. 202, 212, 11 S.Ct. 80, 34 L.Ed. 691 (1890), quoted in Oetjen v. Central
Leather Co., 246 U.S. 297, 302, 38 S.Ct. 309, 62 L.Ed. 726 (1918) and Zivotofsky ex rel. Zivotofsky
v. Kerry, 576 U.S. 1, 135 S.Ct. 2076, 2091, 192 L.Ed.2d 83 (2015). Thus, “determination of
[American] sovereignty over an area is for the legislative and executive departments.” Vermi-
lya-Brown Co. v. Connell, 335 U.S. 377, 380, 69 S.Ct. 140, 93 L.Ed. 76 (1948).

4 Qassim v. Trump, 938 F.3d 375, 376 (D.C. Cir. 2019) (Millett, Pillard, and Edwards, JJ., concurring
in denial of en banc review).

The executive branch has, since at least 2009, articulated the procedures to be used for the review
and disposition of Guantanamo detainees. These Executive Orders appear to recognize that the Fifth
Amendment does not apply to the non-resident aliens held at the naval station. See, e.g., Exec. Order
13492, 74 Fed. Reg. 4897-99 (no mention of constitutional due process, but noting that individuals
held at Guantanamo “have the constitutional privilege of the writ of habeas corpus”); Exec. Order
13567, 76 Fed. Reg. 13277 (establishing, “as a discretionary matter, a process to review on a pe-
riodic basis the executive branch’s continued, discretionary exercise of existing detention authority
in individual cases”) (emphasis added).

6 The Ninth Circuit agrees. See Thuraissigiam v. U.S. Dep’t of Homeland Security, 917 F.3d 1097,
1111-12 (9th Cir. 2019) (“Boumediene itself clearly recognized the distinction between the Fifth
Amendment’s due process rights and the Suspension Clause”).

Qassim and today’s majority opinion quote Boumediene’s statement that the Suspension Clause
requires that a record be made to allow for “meaningful review.” See Qassim, 924 F.3d at 524
(quoting Boumediene, 553 U.S. at 783, 128 S.Ct. 2229). This phrase did not confer upon the lower
federal courts a free-wheeling authority to disregard Supreme Court precedent. The Court was not
overruling any of its cases outside the Suspension Clause. As then-Judge Kavanaugh put it for our
court, “[m]eaningful review in this context requires that a court have ‘some authority to assess the
sufficiency of the Government’s evidence against the detainee’ and to ‘admit and consider relevant
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exculpatory evidence’ that may be added to the record by petitioners during review.” Al-Bihani v.
Obama, 590 F.3d 866, 875 (D.C. Cir. 2010), quoting Boumediene, 553 U.S. at 786, 128 S.Ct. 2229.

The Court quoted this language from Eisentrager: “Such extraterritorial application of organic law
would have been so significant an innovation in the practice of governments that, if intended or
apprehended, it could scarcely have failed to excite contemporary comment. Not one word can be
cited. No decision of this Court supports such a view. Cf. Downes v. Bidwell, 182 U.S. 244, 21 S.Ct.
770, 45 L.Ed. 1088. None of the learned commentators on our Constitution has ever hinted at it. The
practice of every modern government is opposed to it.” Eisentrager, 339 U.S. at 784, 70 S.Ct. 936.

®  Seepp.377-78 infra.

10 Harbury v. Deutch, 233 F.3d 596, 604 (D.C. Cir. 2000), rev’d on other grounds sub nom. Chris-
topher v. Harbury, 536 U.S. 403, 122 S.Ct. 2179, 153 L.Ed.2d 413 (2002), held that even if the Fifth
Amendment discussion in Verdugo-Urquidez was “dicta,” “it is firm and considered dicta that binds
this court.” The court therefore ruled that the Due Process Clause did not apply to “foreign nationals
living abroad.” 233 F.3d at 602. As to the binding force of Verdugo-Urquidez’s analysis of the Fifth
Amendment, see also People’s Mojahedin Org. of Iran v. U.S. Dep’t of State, 182 F.3d 17, 22 (D.C.
Cir. 1999).

1 While they deserve credit for their honest evaluation of circuit precedent, they failed to address or

even mention the most important Supreme Court decisions — Eisentrager, Verdugo-Urquidez and

Zadvydas, opinions repeatedly cited in the decisions of our court and in the government’s brief in

Qassim.

12 Qassim’s attorneys recognized that the panel of our court assigned to his case could not “overrule or

disregard prior panel holdings,” but could “request[ ] proceedings en banc to reconsider” circuit

precedent. Qassim v. Trump, Dkt. No. 18-5148, Appellant’s Br. 5.

13 A separate statement issued in an earlier stage of this case put the substantive-procedural bee in

Qassim’s bonnet. See Qassim, 927 F.3d at 528 (citing and quoting Ali v. Trump, 2019 WL 850757 at

*2 (D.C. Cir. 2019) (Tatel, J. concurring in denial of en banc review)). That statement did not

confront, indeed did not even mention, any of the Supreme Court’s opinions. My colleague may

perhaps be excused because the en banc petitioner failed to mention any of those cases. See note 11,

infra.

Even so, the statement to which | refer confirms my longstanding objection to the practice of indi-

vidual judges issuing opinions on denials of rehearing en banc. | thought then and think now that the

practice “rubs against the grain of Article 111’s ban on advisory opinions. The manner in which these
en banc ‘bulletins’ are formulated does not simulate the process of the court when it is actually
deciding a case. If recurring issues are addressed, en banc statements may be tantamount to pre-
judgments,” and — as we see in this case — often are. Independent Insurance Agents of America, Inc.

v. Clarke, 965 F. 2d 1077,1080 (D.C. Cir. 1992).

14 Eisentrager itself cannot be distinguished on any such basis. The habeas petitioners in Eisentrager

raised procedural due process claims. See Eisentrager v. Forrestal, 174 F.2d at 963.
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Appendix B

CERTIFICATE AS TO PARTIES AND AMICI CURIAE,
RULINGS, AND RELATED CASES

Petitioner-Appellant Abdul Razak Ali, by and through his undersigned
counsel, and pursuant to D.C. Circuit Rule 28(a)(1), hereby states as follows:

A.  Parties and Amici

Petitioner-Appellant is Abdul Razak Ali.

Respondent-Appellees are Donald J. Trump, President of the United States;
Mark T. Esper, Secretary of Defense; Rear Admiral Timothy C. Kuehhas,
Commander, Joint Task Force — GTMO; and Army Col. Steven Yamashita,
Commander, Joint Detention Operations Group, Joint Task Force - GTMO.*

Amici before the district court include:

1. Muslim, Faith-Based, and Civil Rights Community Organizations:
Muslim Advocates, Asian Americans Advancing Justice, Asian American Legal
Defense and Education Fund, American-Arab Anti-Discrimination Committee,
Capital Area Muslim Bar Association, Council on American-Islamic Relations-

National, Muslim Bar Association of New York, Muslim Justice League, Muslim

! An amended certificate as to parties, rulings and related cases was filed by

Petitioner-Appellant Ali with his opening panel merits brief on May 15, 2019.
Since that time, Acting Secretary Patrick M. Shanahan has been replaced by
Secretary Esper, who is automatically substituted for his predecessor pursuant to
Fed. R. App. P. 43(c)(2).
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Public Affairs Council, New Jersey Muslim Lawyers Association, Revolutionary
Love Project, T’ruah: The Rabbinic Call for Human Rights;

2. Center for Victims of Torture; and

3. Due Process Scholars: Professors Eric M. Freedman, Bernard E.
Harcourt, Randy A. Hertz, Eric S. Janus, Jules Lobel, Kermit Roosevelt, Michael J.
Wishnie, and Larry Yackle.

Three amicus briefs in support of Ali were filed on May 23, 2019 before this
Court by the following parties:

1. Human Rights First (represented by Rita Simeon and Patricia
Stottlemyer of HRF and Brian E. Foster and Erin Thomas of Covington & Burling
LLP) (Doc. 1789097);

2. Eric Janus, Professor of Law and Dean of the Mitchell Hamline
School of Law (represented by Anil Vassanji, Friedman Kaplan Seiler & Adelman
LLP) (corrected brief, Doc. 1789245); and

3. Two Guantdnamo detainees currently cleared for release, Tofiq
Nasser Awad al Bihani (ISN 893) and Abdul Latif Nasser (ISN 244) (represented
by George M. Clarke Ill of Baker & McKenzie LLP, and Thomas Anthony

Durkin, Shelby Sullivan Bennis, and Durkin & Roberts) (Doc. 1789088).
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B.  Rulings under Review

The rulings under review include a memorandum opinion and order denying
habeas corpus relief, each dated August 10, 2018, and entered by Senior U.S.
District Judge Richard J. Leon in Ali v. Obama, No. 10-cv-1020 (RJL) (D.D.C.)
(Dkt. Nos. 1540, 1541). The memorandum opinion is published in the federal
reporter as Ali v. Trump, 317 F. Supp. 3d 480 (D.D.C. 2018).

This Court denied initial hearing en banc, Ali v. Trump, No. 18-5297, 2019
WL 850757 (D.C. Cir. Feb. 22, 2019). A panel of this Court affirmed on May 15,
2020. Ali v. Trump, 959 F.3d 364 (D.C. Cir. 2020).

C. Related Cases

1. This case was previously before a panel of this Court in Ali v. Obama,
736 F.3d 542 (D.C. Cir. 2013), which affirmed the denial of Appellant Ali’s
habeas corpus petition on the ground that he was lawfully detained pursuant to the
Authorization for Use of Military Force, Pub. L. No. 107-40, § 2(a), 115 Stat. 224
(2001) (“*AUMF”), because he was more likely than not a member of an Al Qaeda-
associated force.

2. On January 11, 2018, Appellant Ali and ten other Guantanamo Bay
detainees filed a habeas corpus challenge to the duration of their continuing
detention without charge or foreseeable end, arguing that it violates the Due

Process Clause of the Constitution, the AUMF, and international law including the
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laws of war. The challenge, styled as a motion for an order granting the writ of
habeas corpus, was jointly captioned and filed in nine district court habeas cases
previously filed by the detainees, including this case, Ali v. Trump, No. 10-cv-1020
(RJL) (D.D.C.). By order of the district court, dated January 18, 2018, six of those
cases were assigned to Senior U.S. District Judge Thomas F. Hogan for resolution
of the detainees’ challenge to the duration of their detention. Two cases assigned to
U.S. District Judge Emmet G. Sullivan, and this case, assigned to Senior U.S.
District Judge Richard J. Leon, were not coordinated before Judge Hogan.

On August 10, 2018, Judge Leon denied habeas relief in Ali and this timely
appeal followed. The remaining detainees’ challenge to the duration of their
detention has been fully briefed before Judge Hogan and Judge Sullivan, and Judge
Hogan heard argument in July 2018, but neither has issued a decision.

3. On May 18, 2018, Uthman Abdul Rahim Mohammed Uthman (ISN
27), a Yemeni Guantanamo detainee, filed a similar motion seeking an order
granting the writ of habeas corpus, based on the arguments that his detention had
become punitive and therefore unauthorized under the AUMF, that the relationship
between the conflict against Al Qaeda and those that had shaped the development
of the law of war had unraveled, that the particular conflict in which he was
purportedly detained had ended, and finally that his continued detention violated

the Due Process Clause. See Mot. to Grant Pet. for Writ of Habeas Corpus, Abdah
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v. Trump, No. 04-cv-1254 (RCL) (D.D.C. May 18, 2018) (Dkt. No. 1072). That
motion remains pending before Judge Lamberth.

4. In Al-Hela v. Trump, D.C. Cir. No. 19-5079 (argued Mar. 5, 2020),
petitioner Abdulsalam Ali Abdulrahman Al-Hela, a Guantanamo detainee,
challenged the “‘use of hearsay evidence’” against him and “the ex parte
presentation of certain highly sensitive evidence to the district judge and the
withholding of certain classified information from him,” see Gov’t Rule 28(j)
Letter, Doc. 1843857 (filed May 21, 2020), as violative of due process.” The case
remains pending before the panel of Judges Griffith and Rao and Senior Judge
Randolph.

5. Appellant Ali is not aware of any other related cases.

/s/Shayana Kadidal

Shayana Kadidal
Attorney for Petitioner-Appellant

2 This is a new case not included in the amended certificate as to parties,

rulings and related cases filed by Petitioner-Appellant Ali with his opening panel
merits brief on May 15, 2019.
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Appendix C
Index to detainee arguments in this Circuit’s past procedural cases

All descriptions below are based on the public, unclassified versions of the briefs.
Except for the Bihani briefs, accessed from the archives of counsel, all the briefs
are available on PACER.

Al Odah v. United States, 611 F.3d 8 (D.C. Cir. 2010)
D.C. Cir. Case No. 09-5331

Al Odah’s opening brief, Doc. 1235847 (filed Dec. 15, 2009), does not argue
that the Due Process Clause applies at Guantadnamo, though it cites Woodby,
Foucha and Salerno generically as support for the preponderance standard.
See id. at 18. The brief argues that the hearsay rules applied violate the
Federal Rules of Evidence and the habeas statute, not the Due Process
Clause. See id. at 20. The Reply brief, Doc. 1235850 (filed Feb. 5, 2010), at
7-8, mentions the Due Process Clause only to note that the Hamdi plurality
suggested that whatever process due initially at the time of capture might be
satisfied by a military status determination hearing (an Article V hearing
under the Geneva conventions) on the battlefield applying the preponderance
standard.

Ali v. Obama, 736 F.3d 542 (D.C. Cir. 2013)
D.C. Cir. Case No. 11-5102

Neither Ali’s opening brief, Doc. 1440689 (posted on ECF Jun. 11, 2013)
nor his reply brief, Doc. 1440690 (posted on ECF Jun. 11, 2013), make any
mention whatsoever of the Due Process Clause.

Awad v. Obama, 608 F.3d 1 (D.C. Cir. 2010)
D.C. Cir. Case No. 09-5351

Awad’s opening brief, Doc. 1235851 (filed Dec. 11, 2009), at 49, states in
passing that he adopts the arguments of the appellant in Bihani as to the
scope of the Authorization to Use Military Force of 2001, there is no
mention of the Due Process Clause. At the conclusion of the brief, a five-
sentence argument summarily claims that procedures are “unconstitutional,”
with no mention of the Due Process Clause. Id. at 52-53. Awad’s reply brief,
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Doc. 1235854 (filed Jan. 27, 2010), cites only to Boumediene’s “meaningful
support” standard for evidentiary rulings, see id. at 12.

Bihani v. Obama, 590 F.3d 866 (D.C. Cir. 2010)
D.C. Cir. Case No. 09-5051

Bihani’s opening brief (filed Jun. 10, 2009), ends with a coda objecting to
various evidentiary rulings by Judge Leon as violating due process, id. at 47.
His reply brief (filed Aug. 2, 2009), at 20-27, defends those objections, but
only with citation to the “meaningful opportunity” standard of Boumediene.
Bihani’s subsequent en banc petition, Doc. 1236115 (filed Mar. 22, 2010),
makes no mention of the Due Process Clause, and a majority of the judges of
this Court opined, in denying rehearing en banc, that any discussion in the
panel opinion of whether the procedures used below were constitutional was
unnecessary to the resolution of the case. See Al-Bihani v. Obama, 619 F.3d
1 (D.C. Cir. 2010) (Sentelle, J., joined by six other judges, concurring in
denial of en banc) (citing 590 F.3d at 883-85 (Williams, J., concurring in the
judgment)).

Latif v. Obama, 666 F.3d 746 (D.C. Cir. 2011)
D.C. Cir. Case No. 10-5319

The detainee, the late Adnan Latif, was appellee. The government stipulated
to the procedures applied at hearing. Latif’s response brief, Doc. 1290066,
(filed Dec. 23, 2010), contains no mention whatsoever of the Due Process
Clause or citation to cases interpreting it.





