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SUPERIOR COURT OF CALIFORNIA

JuL 30 2001
COUNTY OF LOS ANGELES JOHY A CARE,
o
JOHMNDOEL eral., : 2. SE NOS. BC 237 980 AND
Plaintiffs, R 237 679
Ve, : '
UNOCAL CORP. et al, RUTING ON DEFENDANTS’ CHOICE
Defendans OF LAW MOTIONS
JOFIN ROE 1il, et sk, .
Plaiatiffs,
vs.
UNOCAL CORPORATION, et al.,
Defendants
Hearing date 6/28/03

Ruling date: 7/30/03

After cansidering the moving, oppasing, and reply papers and the arguments of
caunsel st the hearing, the conrt naw sules as follows:

Defendant's moiion {0 apply Bermuda law is DENIED. Defendant’s motisn
to apply Barma law is DENIED.
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At the June 28, 7003 hearing, the parties pregented evidence in the form of in cons
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cestificates of incorporativn. In suppors of Defendanty’ Bermuda choice of lsw motion,
the court received the depusition testimony of Marinder Flargun sand Jan Woloniecki snd
declarations with sapporting docaments of Gary Millex, Louis B, Kimmslman and
Narinder Hargun. In opposition 10 the Bermuda mafion, Plaintifs proviged the cowt =
with the deposition testimony of Narinder Hargon and Jan Weleaiedid and deelarations
with supperting documents of Coxuelia Dai and Jan Walonieckd.

In support of Defendanta’ Bunu2 choice of law mation, the court recejved the
declarations with supporting Sncurmeas of Lois Kimsnetman and Khio Maung Thein.
T opposition to the Burma motion, Plaintifls provided the count swith the declaretions
with supporting documents of Myint Zen and Andrew Hyxley. The conrt heard
restimony of Defendanss’ Wigness Brofessor Khin Maung Thein and Plainlify" witnesses
Myint Zan and Andrew Buxiey.

MOTION TO APPLY BERMUDA LAW
L Findings of Fact

The coutt finds as follows: Unoral Mysnmar Operating Company (UMOC) and
Moanttamz Gas Transportation Compeny (MGTC), e sibsidiaries of Unosal at {ssue, aye
incarperated in Bermuda s “axempt™ caFporations. Such excrupt COPOTaRons &¥e ROt
sutharized 1o conduct business in Bopmuda, UMOC and MGTC maintain offices in
Beymwda and Bupma. Additionuily, UMOC maintains an office in Catifornia. Neither
corporetion is qualified 1o do business in Califoriz. Deftadant Unian Ol Company of
California is a Califoraia covporation with 119 principal place of busineds In Califorma.
(Dai Decl., Exb. 3.) Defendap Unoeal Corporgtion’s principal place of business and
headquarters ure in Califormia. (Dai Dacl, Exh. 82)
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L Apsnt fom ipcorporaning in Barmude and payment of fees and axes for the

2 {} privilege of incorporstion undes Rermuds law, theae tatnpapies appear 1 have 1o other
3 || sonmets with Bernuda. On the other hand, the evidenece presented bY Plaimifls

+ 1 comoerning the Taune of fhe relstionship berween Unoeal and jis sobsidiaries involves

5 || actions teken in Califorma. {Sce Opposition; Bp- 2.5 Paor example, pryments for

& {1Vadana project acuvites wers paid diveetly from 3 Usocal account from California (Bxh.
7 1465} and Unocal epreseni=d 1o 318 stackholders, the puklie and its own board (hat 1t was aj
& H co-vennmer in the Yadane praject (Bxhs, 30, 33, 49).

9 1. TheLzw of the State of hteorpayation
11 |
2 California courts have Bot adopied the rule fhat that he 1aw of the place of

18 || spcorporation governs an altet €50 claim. Therefare, this conrt will 2Py California
#  cholee of law principles,

¥

16 111. Defendant’s Due Process Rights
17
18 Phillips Perroleum v. Shulls (1985) 472 U 8. 797 created & Two-part test 1o

15 || determine whethev ibe application o3 particular substantive taw is consiisutionsl. First,
% |l cownt st derermine if he apphicable law ol the Forum,. conflists in any maserial way
21 1 with amy other Taw fhat cowid apply Yo the dispuic. (4. axp. 816 Secopd, s courtrmum |
2 | derersine Whether the fomum saie has “significant coataes” Wit the claims asserted in
the lisigedon. (- st PP 819-821.)

* Updet California law, the aiter cgo analysis Wos OR whether (1) there is such 8
35 || unity of ingerest and ownership berween the gorporarion and the individual of

26 i prganization confrolling it that their separsw personalities no IONEET exist, and (2) faiture
27 Y o disregard the corporate entity would sanction a frand ov promole injustice.” (Webber
2s \ y, Inland Empire Invs. (1599} 74 Cal. App.Ath 884, 900,)) Howevt, Remuuda courts will

b

=~
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1 || pleyoe the coxporat® veil unty where the purpese of the company Was 10 acT 88 8 claak o % ,

1 1| shagn for the purpose of &voiding pre-existing legal obligatious, (Gilford Motor Co. v.

3 \| Horne [1933) 3 Ch. 935; Jonas . Lipman {19621 L ALER. 442.) This exception 1o the

o Il rule of corporate separareness only applies 1o pre-existung gbligations and does udt apply

3 {1 third-pavty rights that may be scquired after incarporation, (4dams v. Cape Tndus.

6 }[1 991] 1 AllRR. 929.) Therefort, there s 8 material differesce in the Jaws of California
and Repmuda—a California coves may pierce the eaiporale veil in fhe juterests of justice

6 i where & Bermuda cout cannot.

9 Consequently, This court must determine whesher the forom sate has “significant

10 I} somacs” with the claims asserted mThe litigation. (Phillips Petroleum v. Shuizs, supra,

s 1472 U8, 1 pp, 819-821.) The tssue yained by Plainsiffs’ alier €0 claimma i the natre of

12 |} e relationship between Unocal and ts Bepouda Subsidiaries MGTC and uMoc,

1 || Unoosd seeks to apply Bermuda law 10 the alter £g0 mﬂya not 1o the undedyin® | ¢

-l
v

w || torr claims in this sciion. I California has "z sipnifican? ageregation of contacts with the
15 |! parties and fhe oCCHITERCE, crearing state inseredts, such that application of ts law was

16 || neither arbitrary nor fuadementally wndain,” then application of Califomie law will not

17 | vinlate Unocal's dae process rights. {4llstare Tns. Co. v. Hague (1981)449 US. 302,

15 11320.)

L UMOC and MUTC are both incorporsted in Bermuda and maintzin offices m

% |} Bermuda and Burma. UMOC aiso has an office in California. Neither corporation may
21 |10 do business in Bermudsa of I Cakifornia. Murh of the evidence preseated by Plaintffs
2 || ponceming the namre of he relationship between Unoeat and 1is subsidiacies UMQC and
5 || MGTC favolves astions taken in California- (See Qpposition, pp- 2-5.3 For sxample,

2+ || paymoents fof Yadana project acrivities were paid directly from 2 TUnocsal account ftom
Califoraia (Exb. 463) and Unocal represented to its stockhalders, the public and Bs own
26 || board that it was & co-venmives fa the Yadana project (Exbs. 30,33, 48). The facts of this
1 || cnse show little consact with Bermuda regasding Plaintiff’s alier 20 ciaims, aside from
15 Tole ag the place of igorporation. Moreaver, as UMOC and MGTC e not

B
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i 1l drfendanis in this caze. neither can complain thet thetr due protess rights have beenl
z |} violated. | | |

3 Because the facts giving Nsc1o a potentisl finding that Unocal was the alter ggo of
5 UMOTC and MEGTC show & significant aggregation of contacis with Caiﬁ‘m - i
5 |l applicarion of Califoraia law will nat violste Defendants’ due process Tights.

? V. California Cholce of Law Principles

¥ Caltfornia courts apply the “gavernmental imteresvoom parative
10 |} mpairment™ enalysis, which consists of three step's, when ﬁﬁm T:;Lw 10
1 |l spply. Flrsk, the conrt exannes whefher the applicable substantive 1aws o -
12 || apparendy interested junsdictions differ as applied o the rclevwm:aamm A |
13 | no difference, then the coun appiies foram Jaw. Second, i the laws é.affer, they the odUsT
14 {| considers whethey the conflict is oo™ or false” 11is & “wue” mnﬂfct if’ each of ﬁ:: f
15 1 quemingly intercsied jurisdictions bas a legnmare {raerest in the -a?plmafxm of u.s ule 0
16 deciaién, T is o “faise” conflict if anly one jurisdiztion bas 2 lcgznfxaiafe interest inthe
57 |{ appliestion. of its xule with respect in the pardcular issue. F_inally, if rere than :: N
12 {1 jurisdiction bas a legitimate interest in having fts laws applied, t}xe:" cagrt feust ; ﬂf:m "
19 |l “comparative impairment” of 1he interested jurisdicrions by applymg the law ©
20 |} whose iterest wonld be the mare ypaired if i1s laws were ot applicd. (Coufal
2 || gbogados v. AT& T. Inc. (Oth Cir. 20007 223 F.34 3932, gaa: Hurtado v, Superior Cowrt
1 Cal 34 874, 580.)

A e ;s <tated shove, ihis court bas idensified a difference in the alAY €20 docﬁ%m of
2 1 Ogtiforsia and Bermuda, and a0t determine what fmterest, if any, each st has in .
25 || having its own law applied 1o the cas. Defendatis have identified Bermuda's interest in
25 1} paving 118 laws gpplied 10 companies el chose to incorporate Within Its W |
21 || Plaintiffs identify Califprnia’s interests in applying i1s low 8% (1 Ca;hfama s fiperest 89
28 || fhe forum for the astien; (Z) Califormia’s interest in regulating corporations incorporaigs

B
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1 il Califoraia and actuadly doing business in California; (3) Califomnia’s inferest i

2 |} regulating “tortious activity” on the part of boginess operating within its bardess; (4) the
3 I toerest in preventing unteir businsss pracrices under Business and Professions Code

& | scorion 17200; and (5) the gpplicanion of foreign low would offend public policy. As

8 |} rogards the piercing analysis, both California and Bermuda have legitimare interests io

s || repulating corporations that incorporste and do business within their borders. Because
7 {§ pach stare hes en interest in naving ity own law applicd, this cout ust select ihe low of

¢ 1l e stute whose iprevests would be mare impaired if it Jaw were not applied. -
5 \| (Waskingron Mutual, supra, 24 CalAfh at . 20

10 UMOC z2nd MGTC are cxempt corporations] they may not do husiness in

11 || Bermuda. (Bxhs, 3038, 3035; Hargun Bcpo., p- 119)) Courts have held that Bermuda's
1 {{ interest in Tegniaiing the affais of such corporations is “grearly diminithed.” (Curiale v.
13 || 758er Holding Corp. (BD.Pa. Scpt. 18, 1947) 1967 V.S Dist. TEXIS 14563, *16.)
Further, if the corperte veils of METC and TMOC sre pieresd, itis “relatively

15 || untmponant™ © Bermuda, a3 2 Califoria sorporation would be held lishle since no

16 || Bepmnda corpacation is 2 PaILy (o this action. {Besid.a? 16, *37, fp. 8.) In connhash,
Unocal and Union Of exe incorporated and/or do business in Californis. UMOC has s
1% || principal place of business in Californis. Unocal and Unioa Oil ezt the only entities that
1 |l will be “regolated” in aoy way by This action. California’s inmevest fn applying its oW

2 || slter epo amalysis o the setion of jts own corporations regarding the nature of the contfl
2 11 exercised over its subsidizries would be more impaired than Bermuds’s mare

72 || atrenuated inverests in applying it alter ego Jaw. Beeause Californig’s imterest autweighs

23 || Bermuda®s intevest in having s alwer ego law applicd to this case, Califsenis law applies.
24

37
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i MOTION TG APPLY BURMA LAW
2
3 L Findings of Fact
&
5 The evidence hefore the coutt shows that Burma law has been based upon aaeient

& {| puddhist law, Indian law, colonial era codifications of Baglish common law, socialist

7t cdicts under the 1974 Constimition and curreaty, pronouncesnents from the military

8 || regime which 1ol power in 1988. {Thein Decl,, §§8-18} The evidence shows theras 2

¢ |l result of imposinion of railisary Law in 1938 “there [ils no effertive iz of law” in Burma.
10 |} ({1.8. Deparhment of State, Burma, Coumiry Report au Human Righs Practices, 2002,
1t |l released Mareh 31, 2003; Zen Decl. 4§ 1011, 14; Huxley Decl, §29.) The Burmese
12 Hcourt system and 115 apeIRtion remeained seriously flawed” (U.E- Department of State,
13 || Bumma, Couniy Repori on Puomap Rights Practices, 2002.) The Srate Department noted
1 || thar the “judiciary s not independent of the smilitary junma.... Conns adjudicai cases
is || ynder docrees promulgated by the junin thas effectively have the force of lew.” (Ibid)

16 || Moreover, 15 8 guestionable whether a2t tntzct body of law survived the socialist regime
7 Hofthe 1960s and 1970s, which ended the commmo Jaw sysiems in Borma. (Hoxley Decl,
18 1194 20-28.)

19 The military, or Stete Feace and Develapment Council (SPDC), chaoses e
an |ljndges. (RT 123-124.} The SPDC may 2lso remove a judge at any time for any YEasom.
=z || (Fbid.) Professor Thein tesrified that he had never heard of & eage where the SPDC
o || disagreed with the conrt's decision. (RT 128.) When asked why five of the six justices
s 1| of the Burmese Supreme Court retired on masse in 1998, Professor Thein eonceded el
54 || the military did have the power 1o rermave Tem. (RT 126) Dasedonthe evidence
before it, it is questionsable whether Burma has a funcrioning judiciary ardvaly
s6 || INtCIPTETNG SIAIUCE end establishing decisional law upon which Thig court may 1ely.
7 When questioned regarding the procedure s COT shomld follow in deenmining
2 [which Yaw appied and how o saterpes (et Jaw, Professor Thein responded that tuis
et ghonld look to the applicable fiamuies and Dntorpret these laws frst according 10 the

%

vl
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1 1l decisional law of Burma through published casts, then 1o Indian and English aw. ‘This
2 || court finds this procedure 100 ancertain. This cours sannot apply Burmese law withowt
3 xnowing the clrommstances ypder which & Bupoese cont wauld Jook 1 Engligh or ndi
s {|1aw, and the conienl of that law. {See Huxiey Decl., 10-13,33 26-39,) Defendams did

s 1l not present an expert on English or Indiaa law.

& Whﬁe?mfemmmimﬂd that a functioning jndjeinry, which publishes
gppeliaie deeisions, exists ip Burra, Planifls presented an entirely different pienare.
{Bee US. Drcparaeent of Stats, Burma, Countey Report o3 duman Rights Practices,

g 11 2007; Zen Decl. g9 10-11, 44 Hudey Decl, § 29} Pleinmffs’ expert ip Bomms jaw, Mr.
10 || Fhudey, has been unsble to augpire published appelian decisions from Burma since 1976,
1 || {Repories’s Prapseript RT) 198 T M, Huxley has been unable 7o Jocete end acquire
w2 || recent desisionsl law from Burma, this eoutt is copecrmed that &t also may not have acc
13 1o aty recent decisions fiogn Purmese appellate coMrTs.

o =

14 Consegiently, this count agrees with Mr- Huxley thet the law of Buorms 18

15 || radically iadeterminate.” (FRIXIEY Dect, §33.) | -
16

v fI.  Defendants’ Dus Process Rights

iB

19 Defendanis Bk he pasiﬁnnmatapplicaﬁm of Catifornia law to Plawmaifs’ claims

.0 || wonld viclsse Defendens® due process Tights 2 wowld thus be constitutionaliy

51 || imperrmssible ander Phillips Petrolewm . Shurs (1989) 472 U 8- 797, Unooal requests

2 || that this conrs (1) apply Burmd cornmercial lew for any jobnt VoRTGTE analysis; (2) apply

+ | the Bumme Village apd Towns Act for any analysis of the Tegalivy of conscription; and 3)

apply Burma Wit law S0 Plaiptffs’ tart claims.
mcmﬁnasmmeje&uwiﬁmmmww of the claims alleged by

s5 || Plaintiffs possessss 2 sufficient aggregation of contects with California £ 82 10 make

¥

]

g7 || epplicaton of California lew consututionally pemissibi& {See Dppositon, Pp- .8
»s || Opposirion 1o Bermuds Moation, pp- 25 Furher when copsidering {aimess i the dur
pProcess context, a ymportant glement is the wxpectation of the parties. (Phillips

i
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1 W perrolenm v. Shutrs, supra. A72 1.8, urp. 821.) Bach eontraet to which Unocal

2 | subsidiaries TIMQC, UIPC or METC was a payry calied for appiication of Fnglish law,
3 }{ (Opposuiod, PP 5v6.) The avidence shows that Usocal did not have & expecthBion that
4 |{ Burma law would soiely Sovern its conduet in relalion 10 the Yadana Projest.

& 0L Burms LowIs Indetorminate -

L As the proponent of foreign Taw, Defendams amst idertify the applicable rule of
% il foreign law. (Wmfzfngmn Murual, sypra, 24 CalAth atp. £18.) The expert estimony &
19 || the hearing established 1 the court’s satisetion thar Burma law is indeterminate- For

1 {} example, Professor Thein restified that he could identisy unly five reparsed 10y} cases;

1 | none of them were relevant {0 the issues M dns case, (Reporier's Transcript {RT)pp:

18 {1330-131) Likewise, thers 830 jdeptifishle Burma law 83 10 the legal nature and

14 1 consequences of 2 jomt VEniure. {See Moving Papers, - 9 [“The xerm j oint ventare’ In
15 || Myanwmas hiss o inteinsic legal meaaing™}: Thein Decl, 71 51-58) Finally, Defendants
1€ || seuk 10 apply the Village and Towns Acts as stalolory law 1egulating coasctipied labor.
17 [l rven in the wnlikely case thet these stanies authorized the violent and oppressive
18 {{ hehavior atissueintbisnm(whichmf ] ’mp@@ﬂ?mwcmhabiyimm" ~ .
19 || “jury duty”), this count wonld refrain from Applying he Village and Towns A0S vy
20 |} pblic policy reasons. (See Part IV, post.)

n This court agrees with Plat (iffs arguments Fegarding Burma’s legal sysiem and
2 || me state of its rulss of law and finds Plaintiffs” experts more credible than Professer

25 || Thein.

C Where 3 court finds 1o apthortty frazm the foreigh jurisdiction addressing 2

25 | particylar situason, Califormia courth Rusyme that he foreign Jaw “is nat out of harmony
26 |} ith owrs and fhus we Inok 1o our 14w for a soliisn w the problem.” (Cagnon Co., Inc.
21 | v Nevada Desert Inn (1955) 45 Cal2d 448, 454; In re Murrisgs of Moore & Ferrig

2 1} (1993} 14 Cal.App#th 1472, 1481; Bvid Code, § 311.) Therefore, as Burma law is
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Califrpia law for a soluion 1o the problem.

{v. California Choice of J.aW Principles

Becayse this court finds that Burma lew i indererminate, Defendaurs have feiled

1o establish that the lews of Burma and California are maesially different for the

purpdses of & chaioe of law analysis. (Washinglon Mutual, supra, 24 Cal.ath atp. 919-
820.)

V. = Public Palicy

Fareign laws will oot be given effect whes copfrary 1 the public policy of
Califorsia. (Severn v. Adidas Spansehulfabriken 1973) 33 Cal. App3d 754, 763.) This
public policy exceplian gpplies where the “foreign law 15 so offensive e o public
policy as to be “prejudicial 10 recognized siandards of mmorslivy and 1o the genersl
iserests of the citizens.™ (Wong v. Tenneco, o, (1985) 39 €21 34 126, 135.)

To the extent that Bunna law prechudes Plaintiffs’ tort claims in this case,
specifically the forced Jabor claims, This court imvokes the public pobicy exception o the
waditional ehojee of lew nules Applicarion of this rule is ot vinfair in this case. Prierio

its invelvemeat in the pipcline projoct, Unocal had speeifie knowledge That the ise of *
forced labor was likely, and asvertheless chose 1o propeed. {Bxk, 476.)

Defendant’s motion to 2pply Bermuida law is DENTED. Defendant’s motin
1o apply Burma law is DENJED. |

-1

indetexminate and does ot address the issuss anismg in this action, this court will look 10

l
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IT IS 50 ORDERED.

Dared: 7/30/0%
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Victoria Gerrard Chaney
Judge
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